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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docurnents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  58 

[DA-92-18] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Whipped  Butter 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  promulgates 
new  United  States  Standards  for  Grades 
of  Whipped  Butter.  These  standards 
establish  quality  criteria  for  grade 
determination  and  optional 
microbiological  and  keeping-quality 
tests  for  whipped  butter. 

The  Department  has  determined  that 
the  grading  of  butter  sold  in  consumer- 
size  packages  bearing  USDA  official 
identification  (grade-label)  should  be 
conducted  when  the  product  is  in  the 
final  package.  Previously,  the  quality  of 
whipped  butter  was  evaluated  prior  to 
the  whipping  process  using  the  U.S. 
Standards  for  Grades  of  Butter.  The  U.S. 
Standards  for  Grades  of  Whipped  Butter 
change  this  procedure. 

EFFECTIVE  DATE:  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  D.  Lewis,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/ AMS/ 
Dairy  Division,  room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202)  720-7473. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  This 
action  is  not  intended  to  have 
retroactive  effect.  This  rule  does  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 


this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  use  of 
the  standards  is  voluntary  and  this 
action  will  not  increase  costs  to  those 
utilizing  the  standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

In  1991,  the  Department  evaluated  the 
procedures  used  to  assign  U.S.  grades  to 
butter  in  consumer-size  packages.  The 
Department  concluded  that  grading  of 
the  product  should  be  conducted  in  the 
final  package  because  the  evaluation  of 
whipped  butter  at  that  time  is  more 
accurate. 

Previously,  the  procedure  for 
evaluating  grade-label  whipped  butter 
was  to  either  grade  the  butter  in  the  bulk 
form  prior  to  whipping  or  obtain  a 
sample  of  fresh  butter  taken  during  the 
manufacturing  process  and  evaluate  it. 
These  methods  are  changed  by  this 
action  because  of  the  Department’s 
decision  to  conduct  grading  in  the  final 
package.  The  new  standards  have 
received  general  support  from  many  of 
the  manufacturers  of  whipped  butter 
who  utilize  the  USDA  grade-label 
program,  as  well  as  from  the  American 
Butter  Institute.  In  addition,  the 
standards  were  field-tested  by  the  Dairy 
Grading  Branch  and  found  to  be 
satisfactory. 

In  view  of  the  need  for  new  standards, 
the  Department  published  on  June  30, 
1993  (58  FR  34937)  proposed  United 
States  Standards  for  Whipped  Butter. 
Except  for  minor  format  changes,  the 
standards  contained  in  this  final  rule  are 
the  same  as  those  set  forth  in  the 
proposal.  The  new  standards  establish 
the  following. 

1.  Provide  Quality  Specifications  for 
Whipped  Butter  at  Two  U.S.  Grade 
Levels:  U.S.  Grade  AA  and  U.S.  Grade 
A 

Whipped  butter  is  produced  by 
uniformly  incorporating  air  or  inert  gas 
into  butter  to  improve  its  spreadability 
characteristics.  The  percent  overrun, 
based  on  buyer  or  consumer  preference. 


is  usually  between  50  and  100  percent. 
Market  analysis  conducted  during  the 
development  of  these  standards 
supports  the  opinion  that  consumers 
prefer  the  higher  quality  products. 
Therefore,  standards  are  established  for 
quality  designations  at  two  levels:  U.S. 
Grade  AA  and  U.S.  Grade  A. 

2.  Define  Flavor  Characteristics 

Production  and  processing  practices 
influence  flavor  characteristics  in 
whipped  butter.  To  manufacture 
whipped  butter  with  a  highly  pleasing 
flavor,  the  raw  milk  and  cream  must  be 
free  of  objectionable  flavors.  This  final 
rule  defines  acceptable  flavor 
characteristics  to  assist  the  graders  in 
identifying  and  classifying  the  flavor. 

3.  Define  Body,  Color,  and  Salt 
Characteristics  and  Establish  Disratings 

Just  as  production  and  processing 
practices  influence  the  flavor  of 
whipped  butter,  they  also  influence 
body,  color,  and  salt  characteristics. 

This  final  rule  describes  distinguishing 
body,  color,  and  salt  characteristics  and 
establishes  disratings  which  are  used  to 
determine  the  U.S.  grade. 

4.  Illustrate  How  Flavor,  Body,  Color, 
and  Salt  Characteristics  Influence 
Grade  Determination 

These  standards  provide  step-by-step 
instructions  in  determining  the  final 
grade  of  whipped  butter.  The  U.S.  grade 
of  whipped  butter  is  determined  on  the 
basis  of  classifying  first  the  flavor 
characteristics.  Then  body,  color,  and 
salt  characteristics  are  noted  and 
disratings  established.  When  total 
disratings  exceed  the  permitted  amount 
identified  in  the  standards,  the  final 
U.S.  grade  is  lowered. 

5.  Establish  Optional  Microbiological 
and  Keeping-Quality  Tests  (Not 
Mandatory  for  Grade  Designation) 

Since  1975,  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service  have 
required  microbiological  and  keeping- 
quality  testing  of  whipped  butter 
bearing  USDA  official  identification. 

The  market  analysis  conducted  during 
the  development  of  these  standards 
revealed  that  the  industry  utilized 
tighter  microbiological  specifications  for 
proteolytic  and  yeast  and  mold  counts 
than  those  listed  in  the  "General 
Specifications”.  To  be  more  aligned 
with  current  industry  standards,  this 
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final  rule  tightens  these  microbiological 
requirements.  This  Final  rule  also 
incorporates  these  same  tests  as  optional 
tests  (not  mandatory  for  grade 
designation)  in  the  United  States 
Standards  for  Grades  of  Whipped 
Butter. 

This  final  rule  also  makes  corollary 
changes  in  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service  (subpart 
B  of  7  CFR  part  58)  to  conform  the 
dehnition  and  grade  designations  of 
whipped  butter  set  forth  therein  with 
the  new  United  States  Standards  for 
Grades  of  Whipped  Butter  (in  subpart  G 
of  7  CFR  part  58). 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairy  products  are  free  to  choose 
whether  or  not  to  use  these  gradq 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identify  the  degree  of  quality  in  the 
various  products.  Quality  in  general 
refers  to  usefulness,  desirability,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  whipped  butter 
is  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA.  This 
action  makes  minor  format  changes  for 
purposes  of  clarity  to  Tables  I  and  IB  to 
the  format  that  appeared  in  the 
proposed  rule. 

Public  Comments 

On  June  30, 1993,  the  Department 
published  a  proposed  rule  (58  FR 
34937)  to  promulgate  the  United  States 
Standards  for  Whipped  Butter.  The 
public  comment  period  closed  August 
30. 1993.  No  comments  were  received 
during  this  time. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  p6ul  58  is  amended  as 
follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Secs.  202-208, 60  Stat  1087,  as 
amended;  7  U.S.C  1621-1627,  unless 
otherwise  noted. 

2.  In  subpart  B,  §  58.305  (f)  is  revised 
to  read  as  follows: 


§  58.305  Meaning  of  words. 
***** 

(f)  Whipped  butter.  The  food  product 
is  made  by  the  imiform  incorporation  of 
air  or  inert  gas  into  butter. 

§  58.323  [Removed  and  Reserved]. 

3.  In  subpart  B,  §  58.323  is  removed 
and  reserved. 

4.  In  subpart  B,  §  58.346  is  revised  to 
read  as  follows: 

§58.346  Whipped  butter. 

(a)  The  quality  requirements  for 
whipped  butter  shall  be  in  accordance 
with  the  U.S.  Standards  for  Grades  of 
Whipped  Butter  for  U.S.  Grade  AA  and 
U.S.  Grade  A,  respectively. 

(b)  Whipped  butter  shall  also  be 
subject  to  the  following  specifications 
when  sampled  and  tested  in  accordance 
with  §  58.336  and  §  58.337,  respectively: 

(1)  Proteolytic  count,  not  more  than 
50  per  gram;  yeast  and  mold  count,  not 
more  than  10  per  gram;  coliform  count, 
not  more  than  10  per  gram;  and  keeping- 
quality  test,  satisfactory  after  7  days  at 
70*F. 

(2)  Optional  except  when  required  or 
requested:  Copper  content,  not  more 
than  0.3  ppm;  iron  content,  not  more 
than  1.0  ppm;  enterococci,  not  more 
than  10  per  gram. 

5.  A  new  Subpart  G — United  States 
Stemdards  for  Grades  of  Whipped  Butter 
is  added  to  read  as  follows: 

Subpart  O— United  States  Standards  for 
Grades  of  Whipped  Butter 

Definitions 

S«c 

58.2425  Whipped  butter. 

58.2426  Butter. 

58.2427  Cream. 

US.  Grades 

58.2428  Nomenclature  of  U.S.  grades. 

58.2429  Basis  for  determination  of  U.S. 
grade. 

58.2430  Specifications  for  U.S.  grades. 

58.2431  Relationship  of  U.S.  grade  of 
whipped  butter  to  the  flavor 
classifications  as  affected  by  disratings  in 
body,  color,  and  salt  characteristics. 

58.2432  Optional  tests. 

58.2433  U.S.  grade  not  assignable. 

58.2434  Test  methods. 

Explanation  Terms 

58.2435  Explanation  of  terms. 


Subpart  G — United  States  Standards 
for  Grades  of  Whipped  Butter  ^ 

Definitions 

§58.2425  Whipped  butter. 

Whipped  butter  is  the  food  product 
made  by  the  uniform  incorporation  of 
air  or  inert  gas  into  butter. 

§58.2426  Butter. 

The  food  product  usually  known  as 
butter,  and  which  is  made  exclusively 
from  milk  or  cream,  or  both,  with  or 
without  common  salt,  with  or  without 
additional  coloring  matter,  and 
containing  not  less  than  80  percent  by 
weight  of  milkfat,  all  tolerances  having 
been  allowed  for, 

§58.2427  Cream. 

The  term  cream  when  used  in  this 
subpart  G  means  cream  separated  from 
milk  produced  by  healthy  cows.  The 
cream  shall  be  pasteurized  at  a 
temperature  of  not  less  than  165°F  and 
held  continuously  in  a  vat  at  such 
temperature  for  not  less  than  30 
minutes;  or  pasteurized  at  a  temperature 
of  not  less  than  185°F  for  not  less  than 
15  seconds;  or  pasteurized  by  other 
approved  methods  giving  equivalent 
results. 

U.S.  Grades 

§  58.2428  Nomenclature  of  U.8.  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 

(a)  U.S.  Grade  AA. 

(b)  U.S.  Grade  A. 

§  58.2429  Basis  for  determination  of  U.S. 
grade. 

The  U.S.  grade  of  whipped  butter  is 
determined  on  the  basis  of  classifying 
first  the  flavor  characteristics  and  then 
the  characteristics  in  body,  color,  and 
salt  of  a  representative  sample.  Flavor  is 
the  basic  quality  factor  in  grading 
whipped  butter  and  is  determined 
organoleptically  by  smell  and  taste.  The 
flavor  characteristic  and  intensity  is 
identified  and  rated  according  to  the 
applicable  classification  contained  in 
Table  I  in  §  58.2430.  When  more  than 
one  flavor  characteristic  is  discernible 
in  a  sample  of  whipped  butter,  the 
flavor  classification  of  the  sample  shall 
be  established  on  the  basis  of  the  flavor 
that  carries  the  lowest  rating.  Body, 
color,  and  salt  characteristics  are  ^en 
noted  and  disratings  are  made  in 
accordance  with  the  established 
classification  in  Table  II  in  §  58.2430. 
The  final  U.S.  grade  for  the  sample  is 
then  establish^  in  accordance  with  the 

1  Compliance  with  these  standards  does  not 
excuse  Uiure  to  comply  with  provisions  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
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flavor  classification,  subject  to 
permitted  disratings  for  body,  color,  and 
salt  as  outlined  in  §  58.2431. 

§  58.2430  Specifications  for  U.S.  grades. 

e 

The  specifications  for  the  U.S.  grades 
of  whipped  butter  are  as  follows: 

(a)  U.S.  Grade  AA.  U.S.  Grade  AA 
whipped  butter  conforms  to  the 
following:  Shall  possess  a  fine  and 
highly  pleasing  butter  flavor.  Whipped 
butter  may  also  have  a  lactic  culture 
flavor.  May  possess  a  slight  feed,  or  a 
definite  cooked  flavor.  The  permitted 
disratings  in  body,  color,  and  salt 
characteristics  are  limited  to  one-half 
(Vz).  For  detailed  specifications  and 
classification  of  flavor  characteristics, 
see  Table  I  of  this  section.  For  body, 
color,  and  salt  disratings,  see  Table  II  of 
this  section. 

(b)  U.S.  Grade  A.  U.S.  Grade  A 
whipped  butter  conforms  to  the 
following:  Shall  possess  a  pleasing  and 
desirable  butter  flavor.  Whipped  butter 
may  also  have  a  lactic  culture  flavor. 

May  possess  to  a  slight  degree  the 
following  flavors:  acid,  aged,  bitter, 
coarse,  flat,  smothered,  and  storage.  May 
possess  a  definite  feed  flavor.  The 
permitted  disratings  in  body,  color,  and 
salt  characteristics  are  limited  to  one- 
half  (Vz).  For  detailed  specifications  and 
classification  of  flavor  characteristics, 
see  Table  I  of  this  section.  For  body, 
color,  and  salt  disratings,  see  Table  n  of 
this  section. 

(c)  General.  Whipped  butter  of  all  U.S. 
grades  shall  be  free  from  foreign 
materials  and  visible  mold.  When  total 
disratings  exceed  the  permitted  amount, 
the  final  U.S.  grade  shall  be  lowered  one 
grade  level  for  each  additional  one-half 
(Vz)  disrating. 


Table  I.— Classification  of  Flavor 
With  Corresponding  U.S.  Grade 


Flavor  characteristics ' 

U.S.  grade 
designation 

AA 

A 

Acid  . 

_ 

S 

Aged . 

— 

S 

Bitter . 

— 

s 

Coarse . 

— 

s 

Cooked  . 

D 

Feed . 

S 

D 

Flat  . 

— 

S 

Smothered . 

s 

Storage . 

— 

s 

iWhen  more  than  one  flavor  is  discernible 
in  a  sample  of  whipped  butter,  the  flavor  clas¬ 
sification  of  the  sample  shall  be  established  on 
the  basis  of  the  flavor  that  carries  the  lowest 
rating. 

(— )  ■  Not  Permitted 
S  >  Slight 
D  -  Definite 


Table  II.— Characteristics  and 

Disratings  in  Body,  Color  and 
Salt 


Characteristics 

Disratings 

Slight 

Definite 

Body: 

Free  rrxjisture . 

'A 

1 

Mealy  or  grainy . 

'ht 

1 

Color: 

Color  specks . 

1 

V/z 

Mottled  . 

'/z 

1 

Wavy . 

'A 

1 

Salt 

Gritty  . 

1 

V/z 

Sharp  . 

1 

V/z 

§  58.2431  Relationship  of  U.S.  grade  of 
whipped  butter  to  the  flavor  classifications 
as  affected  by  disratings  in  body,  color,  and 
salt  characteristics. 

When  the  disratings  for  body,  color, 
and  salt  exceed  the  permitted  amount  of 
(Vz)  for  any  flavor  classification,  the 
final  U.S.  grade  shall  be  lowered 
accordingly: 


Table  III 


Flavor  classification 

Total 

disratings 

U.S. 

grade 

AA . 

'/z 

AA 

AA . 

1 

A 

AA . 

V/z 

O 

A  . 

W 

A 

^  . 

1 

(*) 

(*)=No  U.S.  grade  assigned. 


§  58.2432  Optional  tests. 

(a)  There  are  optional  tests  (not 
mandatory  for  grade  designation)  that 
may  be  made  on  whipped  butter  that 
can  be  requested  by  the  buyer  or  seller. 

If  requested,  the  product  must  comply 
with  the  microbiological  and  keeping- 
quality  specifications  as  follows: 
Proteolytic  count — not  more  than  50  per 

gram 

Yeast  and  mold  count — not  more  than 
10  per  gram 

Coliform  count — not  more  than  10  per 
gram 

Keeping-quality  test — satisfactory  after  7 
days  at  70  ®F. 

(b)  All  required  tests,  and  optional 
tests  when  specified,  shall  be  performed 
in  accordance  with  the  test  methods 
identified  in  §  58.2434. 

§  58.2433  U.S.  grade  not  assignable. 

Whipped  butter  shall  not  be  assigned 
a  U.S.  grade  for  one  or  more  of  the 
following  reasons: 

(a)  The  butter  fails  to  meet  or  exceed 
the  requirements  for  U.S.  Grade  A. 

(b)  The  butter,  when  tested,  does  not 
comply  with  the  provisions  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act, 
or  the  minimum  milkfat  requirements  of 
80.0  percent. 

(c)  The  butter  is  produced  in  a  plant 
that  is  rated  ineligible  for  USDA  grading 
service  or  is  not  USDA-approved. 

§  58.2434  Test  methods. 

Testing  methods  contained  in  the 
latest  edition  of  the  “Standard  Methods 
for  the  Examination  of  Dairy  Products” 
or  the  “Official  Methods  of  Analysis  of 
the  Association  of  Official  Analytical 
Chemists”  are  used  to  determine 
bacterial  estimates  and  milkfat  content. 

Explanation  of  Terms 

§  58.2435  Explanation  of  terms. 

(a)  With  respect  to  flavor  intensity 
and  characteristics: 

(1)  Slight.  Detected  only  upon  critical 
examination. 

(2)  Definite.  Not  intense  but 
detectable. 

(3)  Acid.  Lacks  a  delicate  flavor  or 
aroma  and  is  associated  with  an  acid 
condition  but  there  is  no  indication  of 
sourness. 

(4)  Aged.  Characterized  by  lack  of 
freshness. 

(5)  Bitter.  Astringent,  similar  to  taste 
of  quinine  and  produces  a  puckery 
sensation. 

(6)  Coarse.  Lacks  a  fine,  delicate, 
smooth  flavor. 

(7)  Cooked.  Smooth,  nutty-like 
characteristic  resembling  a  custard 
flavor. 

(8)  Feed.  Aromatic  flavor 
characteristic  of  the  feed  eaten  by  cows. 

(9)  Flat.  Lacks  natural  butter  flavor. 

(10)  Smothered.  Suggestive  of 
improperly  cooked  cream. 

(11)  Storage.  Characterized  by  a  lack 
of  freshness  and  more  intensified  than 
“aged”  flavor. 

(b)  With  respect  to  body: 

(1)  Free  moisture.  “Free  moisture”  is 
present  when  beads  of  moisture  are 
visible  on  the  surface  of  the  sample.  The 
intensity  is  described  as  “slight”  when 
the  droplets  or  beads  of  moisture  are 
barely  visible,  few  in  number,  and  about 
the  size  of  a  pinhead;  and  “definite” 
when  the  moisture  droplets  are  clearly 
visible,  more  numerous,  and  are 
somewhat  larger  in  size. 

(2)  Mealy  or  grainy.  A  “mealy”  or 
“grainy”  condition  imparts  a  granular 
consistency  when  the  whipped  butter  is 
melted  on  the  tongue.  The  intensity  is 
described  as  “slight”  when  the 
mealiness  or  graininess  is  barely 
detectable:  and  “definite”  when  the 
mealiness  or  graininess  is  clearly 
detectable. 

(c)  With  respect  to  color: 

(1)  Mottled.  “Mottled”  appears  as  a 
dappled  condition  with  spots  of  lighter 
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and  deeper  shades  of  yellow.  The 
intensity  is  described  as  “slight”  when 
the  small  spots  of  different  shades  of 
yellow,  irregular  in  shape,  are  barely 
discernible  on  the  sample  of  whipped 
butter;  and  “definite”  when  the  mottles 
are  more  clearly  discernible. 

(2)  Color  specks.  “Specks”  usually 
appear  in  whipped  butter  as  small  white 
or  yellow  spots.  The  intensity  is 
described  as  “slight”  when  the  spots  are 
few  in  number;  and  “definite”  when 
they  are  noticeable  in  larger  numbers. 

(3)  Wavy.  “Wavy”  color  in  whipped 
butter  is  an  unevenness  in  the  color  that 
app)ears  as  waves  of  different  shades  of 
yellow.  The  intensity  is  described  as 
“slight”  when  the  waves  are  barely 
discernible;  and  “definite”  when  they 
are  readily  noticeable. 

(d)  With  respect  to  salt: 

(1)  Gritty.  A  “gritty”  salt  condition 
imparts  a  sand-like  feeling  on  the 
tongue  due  to  grains  of  undissolved  salt. 
The  intensity  is  described  as  “slight” 
when  only  a  few  grains  of  undissolved 
salt  are  detected;  and  “definite”  when 
the  condition  is  more  readily  noticeable. 

(2)  Sharp.  “Sharp”  salt  is 
characterized  by  taste  sensations 
suggestive  of  salt.  The  intensity  is 
described  as  “slight”  when  the  salt  taste 
predominates  in  flavor;  and  “definite” 
when  the  taste  distinctly  predominates 
in  flavor. 

Dated:  January  3, 1994. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  94-425  Piled  1-7-94;  8:45  ami 
BtUJNQ  CODE 


7  CFR  Parts  906  and  928 

[Docket  Nos.  FV93-90«>1,  Amendment  1; 
and  FV93-928-2,  Amendment  1] 

Rnalization  of  Interim  Final  Rules  for 
Specified  Marketing  Orders  (Oranges, 
Grapefruit,  and  Papayas) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Depulment)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rules  that 
authorized  expenses  and  established 
assessment  rates  for  the  Texas  Valley 
Citrus  Committee  and  the  Papaya 
Administrative  Committee  (Committees) 
under  Marketing  Order  Nos.  906  and 
928,  respectively.  Authorization  of  these 
budgets  enables  the  Committees  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  their  respective 
programs.  Funds  to  administer  these 


programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  Section  906.233  is 
effective  August  1, 1993,  through  July 
31, 1994;  §928.233  is  effective  July  1, 
1993,  through  Jime  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  room  2524-S, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-5127;  Belinda  Garza 
(§  906.233),  McAllen  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1313  E.  Hackberry, 
McAllen,  TX  78501,  telephone:  (512) 
682-2833;  or  Kurt  J.  Kimmel  (§  928.233), 
California  Marketing  Field  Office, 
Marketing  Ordw  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102  B,  Fresno,  CA  93721, 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  emd  Marketing  Order  No. 

906  [7  CFR  part  906)  regulating  the 
handling  of  oranges  and  grapefi^it 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas;  emd  Maiketing  Agreement  and 
Marketing  Order  No.  928,  as  amended  [7 
CFR  part  928]  regulating  the  handling  of 
papayas  grown  in  Hawaii.  The 
marketing  orders  are  elective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C  601-674], 
hereinafter  referred  (b  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  oranges 
and  grapefruit  grown  in  Texas  and 
papayas  grown  in  Hawaii  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  oranges, 
grapefruit,  and  papayas  handled  during 
the  1993-94  fiscal  year,  beginning 
August  1, 1993,  through  Ju^  31, 1994 
(M.O.  906),  and  July  1, 1993,  throu^ 
June  30. 1994  (M.O.  928).  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  tj^ 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act.  and  rules  issued 
thereunder,  are  unique  in  that  they  are  ' 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit,  and  120 
handlers  of  papayas  subject  to 
regulation  imder  their  respective 
marketing  orders  each  season.  In 
addition,  there  are  approximately  2,500 
orange  and  grapefruit  producers  in 
Texas,  and  300  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
orange,  grapefruit,  and  papaya 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  respective  marketing  orders 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  oranges,  grapefruit,  and 
papayas  handl^  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  each  Committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  Committees’  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
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persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  oranges, 
grapeh^it,  and  papayas.  Because  these 
rates  are  applied  to  actual  shipments, 
they  must  be  established  at  rates  which 
will  produce  sufficient  income  to  pay 
the  Committees’  expected  expenses.  The 
recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

An  interim  final  rule  was  issued  for 
the  Texas  Valley  Citrus  Committee 
(TVCC),  on  July  7, 1993,  and  published 
in  the  Federal  Register  (58  FR  37635, 
July  13, 19931  effective  for  the  period 
August  1, 1993,  through  July  31, 1994, 
with  a  30-day  comment  period  ending 
August  12, 1993.  The  interim  final  rule 
authorized  expenses  of  $984,319  and  an 
assessment  rate  of  $0.15  per  ’’Ao  bushel 
carton  for  the  1993-94  fiscal  year.  No 
comments  were  filed  on  the  expenses 
and  assessment  rate  in  the  interim  final 
rule. 

The  TVCC  met  again  on  August  3, 
1993,  and  unanimously  recommended 
increasing  authorized  expenses  to 
$1,180,925,  a  $196,606  increase  from 
the  previously  authorized  amount.  The 
TVCC  also  unanimously  recommended 
increasing  the  assessment  rate  from 
$0.15  per  Vio  bushel  carton  to  $0.18  per 
Vto  bushel  carton,  a  $0.03  increase  per 
Vio  bushel  carton  from  the  previously 
established  assessment  rate. 

An  amended  interim  final  rule  was 
issued  on  October  7, 1993,  and 
published  in  the  Federal  Register  [58 
FR  53111,  October  14, 1993)  effective 
for  the  period  August  1, 1993  through 
July  31, 1994,  and  provided  a  30-day 
comment  period.  This  amended  interim 
final  rule  increased  authorized  expenses 
to  $1,180,925,  and  increased  the 
assessment  rate  to  $0.18  per  Vio  bushel 
carton  of  assessable  oranges  and 
grapefruit  for  the  1993-94  fiscal  year 
under  the  order.  The  $196,606  expense 
increase  is  necessary  to  provide 
additional  funds  for  order  o]>erations, 
including  $172,606  to  fund  increased 
administrative  and  compliance 
expenses,  primarily  for  the  maintenance 
of  road  guard  stations,  and  $24,000  to 
cover  a  shortfall  in  the  Mexican  Fruit 
Fly  support  program.  The  increase  in 
the  assessment  rate  along  with  the 
withdrawal  of  additional  funds  from  the 
TVCC’s  reserves,  will  adequately  fund 
the  increased  expenses. 


An  amended  interim  final  rule  was 
issued  for  the  Papaya  Administrative 
Committee  (PAC),  on  June  14, 1993,  and 
published  in  the  Federal  Register  [58 
FR  33759,  June  21, 1993)  effective  for 
the  period  July  1, 1993,  through  June  30, 
1994,  with  a  30-day  comment  period 
ending  July  21, 1993.  The  interim  final 
rule  authorized  expenses  of  $700,580 
and  an  assessment  rate  of  $0.0085  per 
poimd  of  fresh  papayas  for  the  1993-94 
fiscal  year.  No  comments  were  filed  on 
the  expenses  and  assessment  rate  in  the 
interim  final  rule. 

However,  the  PAC  met  again  on 
August  13, 1993,  and  unanimously 
recommended  decreasing  authorized 
expenses  from  $700,580  to  $597,860,  a 
$102,720  decrease  in  expenses  from  the 
authorized  amount.  The  PAC  also 
unanimously  recommended  decreasing 
the  assessment  rate  from  $0.0085  to 
$0.0069,  a  $0.0016  decrease  in  the 
assessment  rate,  based  upon  58  million 
pounds  of  fresh  papayas,  from  the 
previously  established  assessment  rate. 

An  amended  interim  final  rule  was 
issued  on  October  7, 1993,  and 
published  in  the  Federal  Register  [58 
FR  53117,  October  14. 1993]  effective 
for  the  period  July  1, 1993,  through  June 
30, 1994,  and  provided  a  30-day 
comment  period.  This  amended  interim 
final  rule  decreased  authorized 
expenses  to  $597,860,  and  reduced  the 
assessment  rate  to  $0.0069  per  pound  of 
fresh  papayas  for  the  1993-94  fiscal  year 
imder  the  order.  Program  income  for  the 
PAC  decreased  from  $701,660  to 
$599,356,  a  $102,304  decrease  from  the 
previous  estimate.  Major  program 
income  reductions  come  from  a  $92,800 
decrease  in  assessment  income  due  to 
the  lower  assessment  rate  and  a  $9,504 
reduction  in  income  from  the 
Department's  Foreign  Agricultural 
Service. 

The  $102,720  decrease  in  expenses 
results  hrom  reductions  in  a  number  of 
expense  items.  Major  expense 
reductions  include  expenditures  for 
salaries  and  wages,  office  rent,  auto 
expenses,  and  Japanese  advertising  and 
promotion.  The  projected  income  over 
expenses  has  increased  from  $1,080  to 
$1,496,  a  $416  increase  from  the 
previous  amount.  The  excess  funds  will 
be  added  to  the  PAC’s  op>erational 
reserve. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  amended  interim  final  rules  were 
published  in  the  Federal  Register  [58 
FR  53111  October  14, 19931,  for  7  CFR 
part  906,  and  [58  FR  53117,  October  14, 
1993),  for  7  CFR  part  928.  ^ch  interim 
final  rule  provid^  a  30-day  comment 
period  for  interested  persons.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
•for  the  marketing  orders  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553).  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
years  for  the  programs  began  on  August 
1, 1993,  for  Texas  citrus  and  July  1, 

1993,  for  Hawaii  papayas.  The 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  oranges,  grapefruit,  and 
papayas  handled  during  the  fiscal  years. 
In  addition,  handlers  are  aware  of  these 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
published  in  the  Federal  Register  as 
interim  final  rules.  No  comments  were 
received  concerning  the  two  interim 
final  rules  that  are  adopted  in  this 
action  as  final  rules  without  change. 

List  of  Subjects 
7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  906  and  928  are 
hereby  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  906  and  928  continue  to  read  as 
follows: 

Authority:  7  U.S.C  601-674. 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  revising 
§  906.233  which  was  published  at  58  FR 
53111,  is  adopted  as  a  final  rule  without 
change. 
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PART  928— PAPAYAS  GROWN  IN 
HAWAII 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  revising 
§  928.233  which  was  published  at  58  FR 
53117,  is  adopted  as  a  Hnal  rule  without 
change. 

Dated:  January  3, 1994. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-421  Filed  1-7-94;  8:45  am] 
BILUNO  CODE  3410-02-P 


7  CFR  Parts  907  and  908 
[FV93-«07-4IFR] 

Navel  and  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California;  Suspension  of  Form  8  and 
Form  3 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule;  suspension. 

SUMMARY:  This  rule  invites  comments 
on  changes  to  the  reporting 
requirements  currently  prescribed  under 
the  Califomia-Arizona  navel  and 
Valencia  orange  marketing  orders.  This 
rule  suspends  language  in  the  orders 
and  in  the  orders’  rules  and  regulations 
to  discontinue  the  use  of  Form  8 
(Certificate  of  Assignment  of  Allotment) 
and  Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment),  and  will 
reduce  the  burden  of  information 
collection  requirements  currently 
provided  for  under  the  marketing 
orders. 

OATES:  Effective  Date:  January  10. 1994. 

Comments  received  by  February  9, 
1994,  will  be  considered  prior  to 
issuance  of  a  final  action. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525— S,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Pello,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  2202  Monterey  Street,  suite 
102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901;  or  Christian 
Nissen,  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  F&V, 


AMS.  USDA.  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  issued  imder  Marketing 
Order  Nos.  907  and  908  (7  CFR  parts 
907  and  908],  as  amended,  regulating 
the  handling  of  navel  and  Valencia 
oranges  grown  in  Arizona  and 
designated  parts  of  California, 
hereinafter  referred  to  as  the  “orders.” 
These  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Swretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  nied  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges  and  125  handlers  of 


Valencia  oranges  who  are  subject  to 

regulation  under  the  respective 

marketing  order  and  approximately 

3,750  producers  of  navel  oranges  and 

3,700  producers  of  Valencia  oranges  in 

the  regulated  areas.  Small  agricultural 

service  firms  have  been  defined  by  the  I 

Small  Business  Administration  (13  CFR  j 

121.601]  as  those  having  annual  receipts  i 

of  less  than  $3,500,000,  and  small  | 

agricultural  producers  are  defined  as 

those  whose  annual  receipts  are  less 

than  $500,000.  The  majority  of  handlers 

and  producers  of  Califomia-Arizona 

navel  and  Valencia  oranges  may  be 

classified  as  small  entities.  \ 

This  rule  invites  comments  on  two  j 

changes  to  the  reporting  requirements  j 

currently  prescribed  under  the  ! 

Califomia-Arizona  orange  marketing  ^ 

orders.  This  mle  suspends  language  in  > 

the  orders  and  in  the  orders’  mles  and  > 

regulations  to  discontinue  the  use  of  < 

Form  8  (Certificate  of  Assignment  of 
Allotment)  and  Form  3  (Daily  Manifest 
Report  of  Oranges  Subject  to  Allotment). 

These  changes  were  unanimously 
recommended  by  the  committees. 

Currently,  sections  907.58  and  908.58 
of  the  navel  and  Valencia  orange 
marketing  orders  specify  that,  for  the 
handling  of  oranges  other  than  by  rail 
car  (primarily  tmck  shipments), 
handlers  issue  to  the  consignee  an 
assignment  of  allotment  certificate 
covering  each  quantity  of  oranges  so 
handled.  Sections  907.112  and  908.112 
of  the  orders’  mles  and  regulations 
require  handlers  to  submit  such 
information  on  Form  8.  Handlers  are 
also  required  to  segregate  the 
information  on  Form  8  by  size  of 
oranges  shipped  and  destination  (i.e., 

U.S.  and  Alaska  or  Canada). 

Since  the  inception  of  the  orders,  the 
committees  have  utilized  Form  8 
primarily  for  tracking  and  verifying 
tmck  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However, 
with  the  volume  regulation  features  of 
the  orders  suspended  (58  FR  53,114; 

October  14, 1993],  the  committees 
believe  that  continued  submission  of 
Form  8  creates  an  additional  burden  on 
handlers  that  is  unnecessary. 

According  to  the  committees,  many 
handlers  have  long  questioned  the  value 
of  Form  8  (commonly  referred  to  in  the 
industry  as  “the  daily  tmck  ticket”) 
during  periods  of  no  volume  regulation. 

Shipment  information  from  Form  8  is 
transferred  to  Form  4  (Weekly  Report). 

Handlers  maintain  their  own  manifest 
records  of  these  shipments  and,  without 
weekly  volume  regulation.  Form  4 
provides  similar  data  with  the  exception 
of  number  of  cartons  shipped  by  size. 

The  committees  plan  on  requesting  size 
information  from  handlers  as  needed  on 
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a  voluntary  basis  and  anticipate  revising 
the  weekly  Form  4  at  a  later  time  to 
provide  for  the  collection  of  size 
information. 

Thus,  the  committees  believe  that 
continued  submission  of  Form  8. 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  sections 
907.58  and  908.58  of  the  orders  and 
§§  907.112  and  908.112  of  the  orders* 
rules  and  regulations  so  that  Form  8  will 
be  discontinued. 

The  second  change  that  the 
committees  recommended  concerns 
Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment). 

Currently,  sections  907.71  and  908.71  of 
the  orange  orders  provide  that  handlers 
furnish  to  the  committees  information 
regarding  cartons  of  oranges  handled, 
segregate  by  size,  within  24  hours  of 
shipment.  Handlers  must  also  indicate 
whether  the  shipments  were  destined  to 
points  in  the  U.S.  and  Alaska  or  Canada. 
Sections  907.141  and  908.141  of  the 
orders’  rules  and  regulations  require 
handlers  to  submit  this  information  for 
rail  car  shipments  on  Form  3. 

The  information  collected  on  Form  3 
is  similar  to  the  information  collected 
on  Form  8  described  earlier,  but 
pertains  to  rail  car  shipments  rather 
than  truck  shipments.  Again,  this 
information  has  historically  been 
utilized  primarily  for  tracking  and 
verifying  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However, 
with  the  volume  regulation  features  of 
the  orders  suspended,  the  committees 
believe  that  continued  submission  of 
Form  3,  like  Form  8,  creates  an 
additional  bvirden  on  handlers  that  is 
unnecessary.  Handlers  are  also  required 
to  submit  similar  information  on  rail  car 
shipments  on  the  weekly  Form  4.  As 
with  size  information  pertaining  to 
truck  shipments,  the  committees  plan 
on  requesting  size  information  from 
handlers  for  rail  car  shipments  on  a 
voluntary  basis  until  the  weekly  Form  4 
is  appropriately  revised. 

Like  Form  8,  the  committees  believe 
that  continued  submission  of  Form  3, 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  §§  907.71 
and  908.71  of  the  orders  and  §§  907.141 
and  908.141  of  the  orders’  rules  and 
regulations  so  that  Form  3  will  be 
discontinued. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitles. 


The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  0MB  numbers 
0581-0116  for  navel  oranges  and  0581- 
0121  for  Valencia  oranges.  This  rule  will 
reduce  the  reporting  burden  on 
approximately  265  handlers  of  navel 
and  Valencia  oranges  who  have  been 
completing  Form  8,  taking  about  .40 
hour  to  complete  each  report.  This  rule 
will  also  reduce  the  reporting  burden  on 
about  80  orange  handlers  who  ship  by 
rail  at  some  point  during  a  season  and 
utilize  Form  3,  taking  about  0.20  hours 
to  complete  each  report. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee’s  recommendation,  and  other 
aveulable  information,  it  is  foxmd  that 
the  provisions  detailed  below,  at  this 
time,  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unneces.sary,  and  contrary  to  the  public 
interest  to  mve  preliminary  notice  prior 
to  putting  ^s  action  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  Handlers  are  cuirently 
shipping  navel  oranges  and  these 
actions  will  reduce  the  burden  of 
information  collection  placed  on  such 
handlers;  (2)  the  committees 
unanimously  recommended  these 
actions  at  public  meetings  and  all 
interested  persons  had  an  opportunity 
to  provide  input;  (3)  these  actions  relax 
reporting  requirements;  (4)  Califomia- 
Arizona  orange  handlers  are  aware  of 
this  action  and  need  no  additional  time 
to  comply  with  the  relaxed 
requirements;  and  (5)  this  action 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
amended  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED 
PARTS  OF  CAUFORNIA 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 


Authority:  7  U.S.C  601-674. 

2.  Sections  907.58, 907.71, 907.112, 
and  907.141  are  suspended  ^  their 
entirety. 

PART  90S-VALENCiA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PARTS  OF  CAUFORNIA 

3.  Sections  908.58,  908.71,  908.112, 
and  908.141  are  suspended  in  their 
entirety. 

Dated:  January  3, 1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-428  Filed  1-7-94;  8:45  am) 
BOUNQ  CODE  9410-«a-P 


7  CFR  Part  910 
[FV93-910-3  FIR] 

Lemons  Grown  in  California  and 
Arizona;  Increase  in  the  Organic 
Exemption  Provision 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMNIARY:  This  document  finalizes 
without  change  an  interim  final  rule 
that  amended  the  rules  and  regulations 
established  under  the  marketing  order 
covering  California- Arizona  lemons  to 
increase  from  350  to  500  cartons  per 
week,  the  amoimt  of  organic  lemons 
handlers  may  ship  without  regard  to 
volume  and  size  regulations.  The 
marketing  order  regulates  the  handling 
of  lemons  grown  in  California  and 
Arizona  and  is  administered  locally  by 
the  Lemon  Administrative  Committee 
(Committee).  This  final  rule  recognizes 
additional  opportunity  to  market 
organic  lemons  to  organic  or  health  food 
wholesalers  and  retailers. 

EFFECTIVE  DATE:  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellee  J.  Hopper,  Marketing  Specialist, 
CaUfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901;  or  Kenneth  G.  Johnson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2522-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No. 

910  [7  CFR  part  910],  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona,  hereinafror 
referred  to  as  the  “order.”  This  ordei  is 


1270 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Rules  and  RegulMicns 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-6741,  hereinafter 
referred  to  as  the  "Act.” 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  ftle  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefit)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2,000 
producers  of  lemons  in  the  production 
area  and  approximately  70  handlers 
subject  to  regulation  under  the 
marketing  oi^er.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 


handlers  and  producers  may  be 
classified  as  small  entities. 

Section  910.80  of  the  order  authorizes 
the  Committee,  with  the  approval  of  the 
Secretary,  to  establish  minimum 

Stities  and  types  of  shipments  which 
be  free  from  regulation  under  this 
order.  Section  910.180(d)(3)  of  the 
administrative  rules  and  regulations 
prescribes  procedures  governing 
exemption  from  volume  and  size 
regulations  for  organic  lemons  handled 
in  minimum  quantities. 

On  July  23, 1993,  Mr.  Rich  Hart. 
President  of  Rainbow  Valley  Orchards, 
sent  a  letter  to  the  Committee  requesting 
an  increase  in  the  amoimt  of  organic 
lemons  a  handler  may  ship  free  of  order 
regulations  to  500  cartons  per  week. 
Currently,  handlers  can  ship  up  to  350 
cartons  of  such  lemons  weekly.  At  its 
August  3, 1993,  meeting,  the  Committee 
recommended  increasing  the  organic 
exemption  provision  from  350  to  500 
cartons  per  week  that  handlers  may  ship 
to  organic  or  health  food  wholesalers 
and  retailers  without  regard  to  volume 
and  size  regulations.  The  vote  on  the 
recommendation  was  12  in  favor  and  1 
abstention.  The  person  who  abstained 
expressed  a  concern  with  the  definition 
of  organic. 

'Shippers  of  organic  lemons  have 
indicated  that  organic  fruit  markets  can 
absorb  more«fruit  than  in  the  past,  and 
that  they  need  to  take  advantage  of  the 
additional  marketing  opportunity.  The 
Committee  expiects  the  increase  in 
shipments  allowed  will  provide 
shipping  flexibility  for  organic  shippers 
and  will  facilitate  the  marketing  of 
organic  lemons.  The  Committee  also 
believes  that  sales  of  organic  lemons 
will  not  adversely  impact  sales  of 
regulated  lemons. 

The  interim  final  rule  was  issued  on 
October  4, 1993,  with  an  effective  date 
of  October  8, 1993,  and  published  in  the 
Federal  Register  [58  FR  52401,  October 
8. 1993).  The  interim  final  rule  provided 
a  30-day  comment  period  ending 
November  8, 1993,  and  no  comments 
were  received. 

The  interim  final  rule  amended  the 
rules  and  regulations  of  the  lemon 
marketing  order.  This  rule  modifies 
language  in  the  order’s  rules  and 
regulations  to  increase  fix)m  350  to  500 
cartons  per  week,  the  amount  of  organic 
lemons  handlers  may  ship  free  of  order 
reflations. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  35).  the  information  collection 


requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  M^agement  and  Budget 
(0MB)  and  have  been  assigned  0MB 
No.  0581-0120. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Conunittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows:  _ 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

2.  Accordingly,  the  interim  final  rule 
amending  §910.180,  which  was 
published  in  the  Federal  Register  [58 
FR  52401,  October  8, 1993],  is  adopted 
as  a  final  rule  without  change. 

Dated:  January  3, 1994. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-422  Filed  1-7-94;  8:45  am) 
BiLUNQ  CODE  941(M)2-P 


7  CFR  Parts  932  and  944 

[Docket  Nos.  FV93-932-1FIR  and  FV93- 
944-1 FIR] 

Olives  Grown  in  California  and 
imported  Olives;  Finalize  the 
Establishment  of  Limited  Use  Olive 
Requirements  During  the  1993-94 
Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultiue  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorizes  the  use  of  smaller  sized 
olives  in  the  production  of  limited  use 
styles  for  California  olives.  This  rule  is 
effective  during  the  1993-94  crop  year 
and  establishes  minimum  grade  and  size 
requirements  for  such  olives  in  the 
order’s  rules  and  regulations.  This  final 
rule  also  adopts,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorizes  the  importation  of  certain 
bulk  olives  into  the  United  States  to  be 
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used  in  the  production  of  limited  use 
styles  of  olives  such  as  wedges,  halves, 
slices,  or  segments.  This  action  is 
intended  to  allow  more  olives  into  fresh 
market  channels  and  is  consistent  with 
current  market  requirements.  This 
action  also  updates  the  Federal-State 
inspection  office  address  list  contained 
in  the  import  regulation. 

EFFECTIVE  DATE:  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
5127,  or  Terry  Vawter,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102-B,  Fresno, 

CA  93721,  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  932  (7  CFR  part  932),  as 
amended,  regulating  the  handling  of 
olives  grown  in  California,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities  imported 
into  the  United  States  that  are  the  same 
as,  or  comparable  to,  those  imposed 
upon  the  domestic  commodities  under 
the  Federal  marketing  orders. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afiorded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  5  handlers  of  California 
olives  that  will  be  subject  to  regulation 
under  the  order  during  the  current 
season,  and  there  are  about  1,350  olive 
producers  in  California.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §  121.601]  as 
those  whose  annual  receipts  are  less 
than  $500,000,  and  small  agricultural 
service  firms,  have  been  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$3,500,000.  None  of  the  domestic  olive 
handlers  may  be  classified  as  small 
entities.  The  majority  of  olive  producers 
and  importers  may  1^  classified  as  small 
entities. 

This  rule  finalizes  an  interim  final 
rule  that  establishes  grade  and  size 
requirements  for  olives  grown  in 
California,  which  are  authorized  for 
limited  use  styles.  The  interim  final  rule 
was  published  in  the  September  17, 
1993,  Federal  Register  [58  FR  48592], 
and  provided  30  days  to  interested 
persons  to  file  comments.  No  comments 
were  received. 

This  rule  also  finalizes  an  interim 
final  rule  that  authorizes  the 
importation  of  smaller  sized  olives  for 
limited  uses.  The  interim  final  rule  was 
published  in  the  September  17, 1993, 
Federal  Register  [58  FR  48595],  and 
provided  30  days  ftH*  interested  porsons 
to  file  comments.  No  comments  were 
received. 


Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
scattered  throughout  California  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1990, 
about  77  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  23 
percent  from  the  Sacramento  Valley. 
California  olives  are  primarily  used  for 
canned  rip)e  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d’oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
rip>e  olive  market  is  essentially  a 
domestic  market.  Very  few  shipments  of 
California  olives  are  exported. 

Olive  production  has  fluctuated  from 
a  low  of  24,200  tons  dxiring  the  1972- 
73  crop  year  to  a  high  of  168,500  tons 
during  the  1992-93  crop  year.  The 
California  Olive  Committee  (committee) 
indicated  that  1991-92  production 
totalled  about  63,260  tons.  The  various 
varieties  of  olives  produced  in 
Cahfomia  have  alternate  bearing 
tendencies  with  high  production  one 
year  and  low  the  next.  Total  production 
for  the  1992-93  crop  year  is 
approximately  163,500  tons.  Total 
production  for  the  1993-94  crop  year  is 
estimated  to  be  110,000  tons.  However, 
based  on  p)ast  production  and  marketing 
experience,  the  committee  believes  that 
handlers  will  need  smaller  sized  olives 
during  the  1993-94  crop  year  to  meet 
market  requirements  for  limited  use 
styles  of  canned  olives  for  the  1993-94 
year.  Absent  this  action,  olives  which 
are  smaller  than  those  authorized  for 
whole  and  whole  pitted  canning  uses 
would  have  to  be  disposed  of  by 
handlers  into  non-canning  uses  such  as 
crushing  into  oil. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended 
by  the  committee  and  approved  by  the 
Secretary.  Until  October  1, 1991, 
paragraph  (a)(3)  also  prescribed 
minimum  sizes,  by  variety  group,  which 
could  be  authorized  for  use  in  the 
production  of  limited  use  styles  by  the 
Secretary. 

Effective  October  1, 1991,  certain  non¬ 
canning  size  disposition  requirements 
specified  in  §  932.51(a)(3)  and  minimum 
sizes  authorized  for  limited  use 
specified  in  §  932.52(a)(3)  of  the 
marieeting  order  were  suspended.  The 
committee  may  now  recommend  the  use 
of  olives  for  limited  uses  that  are 
smaller  than  those  previously  permitted 
under  the  order.  Minimum  size  and 
grade  requirements  may  be 
recommended  annually  by  the 
committee  and  approved  by  the 
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Secretary.  The  sizes  authorized  herein 
are  the  same  as  those  established  for  the 
1992-93  crop  year.  The  minimum  sizes 
which  could  previously  be  authorized 
for  limited  uses  were  established  in  a 
1971  amendment  to  the  marketing 
order.  Olives  smaller  than  the 

E rescribed  minimum  sizes  which  could 
a  authorized  for  limited  uses  had  to  be 
disposed  of  through  less  profitable  non¬ 
canning  uses  such  as  crushing  for  oil. 
Retiims  to  producers  are  lower  on 
smaller  fruit  used  for  such  purposes. 

The  use  of  smaller  sized  olives,  for 
limited  use  styles  has  been  authorized 
in  all  but  two  crop  years  since  the  order 
was  instituted  in  1965. 

Since  the  1971  amendment,  there 
have  been  substantial  changes  within 
the  olive  industry.  In  spite  of  the  annual 
limited  use  authorization,  in  recent 
years  the  industry  has  not  been  able  to 
meet  market  needs  for  its  products, 
especially  the  limited  use  styles  used 
primarily  by  the  food  service  industry. 
The  demand  for  processed  olives  ana 
for  limited  use  styles  is  expected  to 
continue  to  increase.  At  the  same  time, 
the  industry  has  not  been  able  to 
increase  production  to  meet  market 
needs  for  canned  ripe  olives. 

The  committee  conducted  a  study 
during  the  1990-91  crop  year  to 
determine  the  feasibility  of  utilizing 
smaller  sized  olives  in  &e  production  of 
limited  use  styles  and  to  determine 
which  sizes  could  be  efficiently 
processed  into  such  styles.  All  olive 
handlers  within  the  industry 
participated  in  the  study.  All  handlers 
reported  that  smaller  sizes  can  be 
effrciently  processed  into  limited  use 
styles.  Advanced  technology  in  the  form 
or  better  processing  equipment  is 
cvirrently  available.  The  new  technology 
allows  handlers  to  process  smaller 
olives  into  limited  use  styles  more 
efficiently  than  was  possible  in  the  past. 

This  action  will  help  growers  and 
handlers  to  meet  the  growing  market 
requirements  for  limited  use  style  olives 
ba^  upon  current  conditions.  The  size 
requirements  allow  the  use  of  sizes 
which  would  otherwise  have  to  be 
disposed  of  for  non-canning  use.  In 
turn,  growers  should  receive  a  larger 
return  from  such  olives. 

By  a  mail  ballot  vote  ending  June  IS. 
1993,  the  committee  unanimously 
recommended  establishment  of  grade 
and  size  regulations  during  the  1993-94 
crop  year  pursuant  to  paragraph  (a)(3)  of 
§  932.52  of  the  order.  The  grade 
requirements  are  the  same  as 
established  in  recent  seasons.  The 
specific  sizes  for  the  variety  groups  are 
the  minimum  sizes  which  are  deemed 
desirable  for  use  in  the  production  of 
limited  use  styles  at  this  time.  As  in  past 


years,  permitting  the  use  of  the  smaller 
olives  in  the  pn^uction  of  limited  use 
styles  allowed  handlers  to  take 
advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 
canned  ripe  olives.  Handlers  will  be 
able  to  market  more  olives  than  would 
be  permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additional  opportunity  is  provided  to 
maximize  the  use  of  the  available  olive 
supplies  and  facilitate  market 
expansion,  thereby  increasing  returns  to 
growers.  In  the  absence  of  this  action, 
the  smaller  fruit  would  have  to  be 
disposed  of  for  less  profitable,  non¬ 
canning  uses. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  imder  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
action  allows  smaller  olives  for  limited 
use  styles  under  the  marketing  order. 
Therefore,  a  corresponding  change  is 
needed  in  the  olive  import  regulation. 

Canned  ripe  olives,  and  bulk  olives 
for  processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  &t>m  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  “Canned  ripe 
olives”  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
imder  pressure,  of  two  distinct  types, 
“ripe”  and  “green-ripe”,  as  defined  in 
the  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certifying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 
import  up  to  100  poimds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
retirements. 

iliis  final  rule  modifies  paragraph 
(b)(12)  of  the  olive  import  regulation  (7 
CFR  944.401  (b)(12))  to  authorize  the 
importation  of  bulk  olives  which  do  not 
meet  the  minimum  size  requirements 
established  for  olives  for  whole  and 
whole  pitted  uses  to  be  used  in  the 
production  of  limited  use  styles  for  the 
1993-94  season  which  begins  August  1. 
1993.  This  rule  also  establishes  size 


regulations  for  such  olives  in  paragraph 
(b)(12). 

Import  regulations  issued  under  the 
Act  are  bas^  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domestically  produced 
products.  The  grade  and  size 
requirements  contained  in  the  olive 
impKirt  regulation  are  based  on  those  in 
effect  for  olives  grown  in  California 
under  Marketing  Order  No.  932.  This 
action  reflects  a  recommendation  by  the 
committee  to  change  the  requirements 
for  olives  for  limit^  use  styles  grown  in 
California.  The  committee  works  with 
the  Department  in  administering  the 
marketing  order  program  for  California 
olives. 

Paragraph  (a)(3)  of  §  932.52  of  the 
California  olive  marketing  order 
provides  that  processed  olives  smaller 
than  the  sizes  prescribed  for  whole  and 
whole  pitted  styles  may  be  used  for 
limited  uses  if  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  are  specified  in 
terms  of  minimum  weights  for 
individual  olives  in  various  size 
categories  by  variety  groups.  This  is  to 
recognize  the  different  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  use  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 

The  committee  unanimously 
recommended  to  authorize 
establishment  of  minimiun  sizes  for  use 
in  the  production  of  limited  use  styles 
during  the  1993-94  season.  These 
minimum  sizes  would  be  the  same  as 
those  established  for  the  1992-93 
season.  The  sizes  are  specified  in  terms 
of  minimum  weights  for  individual 
olives  in  various  variety  groups  and  are 
the  same  for  both  domestic  and 
imported  olives.  An  extra  category  is 
continued  in  the  import  regulation  to 
apply  comparable  requirements  for 
varieties  not  grown  domestically.  The 
minimum  sizes  are  as  follows: 

Variety  Group  I,  except  the  Ascolano, 
Barouni,  or  St  Agostino  varieties — 1/105 
pound 

Variety  Group  I  of  the  Ascolano,  Barouni,  or 
St  Agostino  varieties — 1/180  pound 
Variety  Group  2,  except  the  Obliza  variety — 
1/205  pound 

Variety  Group  2  of  the  Obliza  variety — 1/180 
pound 

Olives  not  identifiable  as  to  variety  or  variety 
group — 1/205  pound 

Each  of  the  categories  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 
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This  action  is  necessary  because 
section  8e  of  the  Act  provides  that  when 
domestically  produced  olives  are 
regulated  under  a  Federed  marketing 
order,  imported  olives  must  meet  the 
same  or  compeirable  grade,  size,  quality, 
and  maturity  requirements.  Thus, 
authorizing  the  use  of  smaller  sized 
California  olives  in  the  production  of 
limited  use  styles  and  establishing  size 
regulations  for  such  olives  requires  that 
the  same  or  comparable  regulations  be 
issued  for  imported  bulk  olives. 

Permitting  the  use  of  smaller  olives  in 
the  production  of  limited  use  styles  will 
allow  importers  to  take  better  advantage 
of  the  strong  market  for  halved, 
segmented,  sliced,  and  chopped  Ccuuied 
ripe  olives.  Importers  will  be  able  to 
import  and  market  more  olives  than 
would  be  permitted  in  the  absence  of 
this  relaxation  in  size  requirements. 

This  additional  opportunity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion.  In  the  absence  of  this  action, 
the  smaller  fruit  could  not  be  imported 
for  limited  uses,  and  would  have  to  be 
disposed  of  through  less  profitable,  non¬ 
canning  uses  imder  the  supervision  of 
the  inspection  service  or  ejroorted. 

A  change  in  paragraph  (cj  to  be 
implemented  indefinitely,  updates  the 
list  of  regional  inspection  offices  listed 
in  the  import  regulation.  The  change 
reflects  consolidation  of  the 
Southeastern  and  Central  offices  into 
the  Eastern  Regional  Office  and  the 
relocation  of  the  Western  Regional 
Office. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this  final 
rule. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
niles,  without  change,  as  published  in 
the  Federal  Register  [FR  58  48592  and 
48595],  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects 
7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

List  of  Subjects 
7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifiruit, 
Limes,  Olives,  and  Oranges. 


For  the  reasons  set  forth  in  the 
preamble  7  CFR  parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  932  and  944  are  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

2.  Accordingly,  the  interim  final  rule 
revising  the  provisions  of  §  932.153, 
which  was  published  in  the  September 
17, 1993,  F^eral  Register  [58  FR 
48592],  is  adopted  as  a  final  rule 
without  change. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  944.401, 
which  was  published  in  the  September 
17, 1993,  F^eral  Register  [58  FR 
48595],  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  3, 1994. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-429  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  3410-02-P 


7  CFR  Part  1106 
[DA-94-03] 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
indefinitely  certain  portions  of  a 
provision  of  the  Southwest  Plains 
Federal  milk  marketing  order  (Order 
106),  beginning  on  the  date  this 
document  is  published  in  the  Federal 
Register.  The  suspension  will  allow 
transfers  of  Class  I  fluid  milk  products 
from  a  distributing  plant  to  other  plants 
regulated  under  Order  106  to  be  coimted 
as  part  of  the  distributing  plant’s  route 
sales  for  the  purpose  of  determining  the 
plant’s  pool  status  under  the  order.  The 
suspension  was  requested  by  Associated 
Milk  Producers,  Inc.  (AMPI),  and  Mid- 
America  Dairymen,  Inc.  (Mid- America), 
who  stated  that  it  was  necessary  to 
restore  equity  among  producers 
supplying  handlers  regulated  under 
Order  106. 

EFFECTIVE  DATE:  January  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 


USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 

DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspen^on:  Issued  November 
23, 1993;  published  November  30, 1993 
(58  FR  63120). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  suspension  will  lessen  the 
opportunity  for  disorderly  marketing 
conditions  and.will  tend  to  ensure  that 
dairy  farmers  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
covirt.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportxmity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  \^uld  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entnr  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 
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Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  30, 1993  (58  FR  63120), 
concerning  the  proposed  suspension  of 
certain  words  horn  the  route  disposition 
definition  of  Order  106.  The  public  was 
afforded  the  opportimity  to  comment  on 
the  notice  by  submitting  written  data, 
views,  and  arguments  by  December  7, 
1993.  One  comment  letter  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  follovdng  provision  of  the  order 
regulating  the  handling  of  milk  in  the 
Southwest  Plains  marketing  area  will 
not  tend  to  effectuate  the  declared 
policy  of  the  Act  for  an  indefinite  period 
commencing  vdth  the  publication  of 
this  document  in  the  Federal  Register: 

In  §  1106.3,  the  parenthetical  phrase 
“(except  to  a  plant)”. 

Statement  of  Consideration 

This  dociunent  will  suspend  certain 
words  from  the  route  disposition 
definition  of  the  order.  The  effect  of  this 
change  will  be  to  include  transfers  of 
fluid  milk  products  to  other  plants 
regulated  imder  Order  106  in 
determining  if  the  transferor  plant  meets 
the  pool  qualification  requirements 
specified  in  §  1106.7(a)  of  the  order. 

According  to  Mid-America  and  AMPI, 
two  cooperative  associations 
representing  a  substantial  niunber  of 
pi^ucers  whose  milk  is  pooled  under 
Order  106,  a  Tulsa.  Oklahoma,  handler 
receiving  milk  from  non-member 
prodxicers  is  also  supplied  supplemental 
milk  from  cooperative  associations  that 
pool  milk  on  the  Southwest  Plains  milk 
order.  The  propon«its  argued  that  as  a 
result  of  excluding  transfors  of  flmd 
milk  products  to  ^er  plants  regulated 
under  Order  106,  the  handler  h^  been 
a  partially  regulated  plant  in  recent 
months  and  could  be  again  in  the  future. 
Mid-America  and  AMPI  explained  that, 
since  the  handler's  Class  I  utilization  is 
higher  than  the  market's  average,  the 
handler  has  been  able  to  pay  its  non- 
member  producers  a  price  in  excess  of 
the  order's  blend  price.  In  addition  to 
the  ineqmty  resulting  from  this  price 
disparity,  AMPI,  dui^g  the  month  of 
September,  was  reqtiir^  to  depool  milk 
that  it  had  diverted  from  the  Tulsa  plant 
because  the  plant  otherwise  would  have 
foiled  to  qualify  as  a  pool  plant  during 
the  month  of  SeptemW.  T^  results 
in  additional  financial  loss  to  the 
cooperative. 

A  letter  supporting  the  suspension 
was  filed  on  behalf  of  the  proponents. 
There  were  no  comment  letters  received 
in  opposition  to  the  suspension. 


It  is  hereby  foimd  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  tinnecessary, 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affixed  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  to  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1106 
Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  title  7,  part  1106  is  amended 
as  follows: 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
part  1106,  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C  601-674. 

§1106.3  [Suspended] 

2.  In  §  1106.3  the  phrase  “(except  to 
a  plant)”  is  suspended. 

Dated:  January  3, 1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary. 

[FR  Doc  94-420  Filed  1-7-94;  8:45  am] 
BILLWQ  CODE  9410-OS-P 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

RIN0S6O-AO53 

Tobacco;  Importer  Assessments: 
Effective  Date 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Correction;  interim  rule; 
effective  date. 

SUMMARY:  This  document  contains  a 
correction  to  the  interim  rule 
concerning  tobacco  importer 
assessments,  which  was  published  on 
Thursday,  December  23, 1993,  at  58  FR 
68017.  Tlie  effective  date  was 
inadvertently  omitted  from  the  interim 
rule.  This  dociunent  establishes  an 
effective  date  of  January  1, 1994,  for  the 
interim  rule. 


EFf^CTlVE  DATE:  The  effective  date  for 
the  interim  rule  published  at  58  FR 
68017  is  January  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
W.  Wheeler,  Tobacco  Marketing 
Specialist,  Tobacco  and  Peanuts 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013-0215, 
telephone  202-720-7562. 

Signed  in  Washington,  DC,  on  January  4, 
1994. 

Grant  Buntrock, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  94-448  Filed  1-7-94;  8:45  am] 
BIUJNG  CODE  3410-05-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Regulations  No.  4  and  16] 

RIN096O-AB00 

Federal  Old^ge,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income;  Listing  of 
impairments— Respiratory  System 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
Thursday,  October  7, 1993  (58  FR 
52346).  'Ilie  rules  revised  the  criteria  in 
the  Listing  of  Impairments  (the  listings) 
that  we  use  to  evaluate  respiratory 
impairments  for  adults  and  children 
who  claim  Social  Security  benefits  or 
supplemental  security  income  payments 
based  on  disability  under  titles  II  and 
XVI  of  the  Social  Security  Act. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bond,  Office  of  Regulations, 
Sod^  Security  Administration.  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1794. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rules  that  are  the  subject  of 
these  corrections  revised  the  respiratory 
listings  to  reflect  advances  in  m^ical 
Icnowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments. 

The  final  rules,  as  published,  contain 
a  number  of  errors  and  omissions  in 
several  tables  and  cross-references 
which  require  correction. 
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Accordingly,  the  publication  on 
October  7, 1993,  of  the  final  rules, 
which  were  the  subject  of  FR  Doc.  93- 
24238,  is  corrected  as  follows; 

Appendix  1  [Amended] 

1.  On  page  52361,  in  the  first  column, 
in  listing  3.00E,  the  first  sentence  after 
the  intr^uctory  text  is  corrected  by 
adding  the  words  “and  paragraph  A  of 
3.04”  after  the  words  “paragraph  A  and 
B  of  3.02”. 

2.  On  page  52361,  in  the  third 
column,  in  listing  3.00E,  the  first 
sentence  of  the  last  paragraph  is 
corrected  by  adding  the  words  “and 
3.04”  after  the  words  “in  3.02”. 

3.  On  page  52364,  in  the  second 
column,  in  listing  3.04C.,  in  table  IV,  the 
last  entry  in  the  second  column,  “71  or 
less”,  is  corrected  to  read  “71  or  more”. 

Dated:  December  21, 1993. 

Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

IFR  Doc.  94-221  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  4190-2»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-4823-6] 

South  Dakota;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  South  Dakota  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  South  Dakota’s 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  South  Dakota’s  hazardous  waste 


program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  South  Dakota’s  hazardous 
waste  program  revisions.  South  Dakota’s 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  South 
Dakota  shall  be  effective  March  11, 

1994,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  South  Dakota’s  program  revision 
application  must  be  received  by  the 
close  of  business  February  9, 1994. 
ADDRESSES:  Copies  of  South  Dakota’s 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying;  Division  of  Environmental 
Regulation,  Department  of  Water  and 
Natural  Resources,  Office  of  Waste 
Management,  319  S.  Coteau,  Pierre, 
South  Dakota  57501,  phone;  605/773- 
3153  and  U.S.  EPA  Region  VIII  Library, 
999  18th  Street,  suite  144,  Denver,  CO 
80204-2466,  Phone  303/293-1444. 
Written  comments  should  be  sent  to;  . 
Marcella  DeVargas  (HWM-WM),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466,  Phone  303/293-1670. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  DeVargas.  Waste  Management 
Branch,  U.S.  EPA,  999  18th  Street,  suite 
500,  Denver,  CO  80202-2466,  Phone: 
303/293-1670. 

SUPPLEMENTARY  INFORMATION 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
(“RCRA”  or  the  “the  Act”),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  w^ste  pro^am. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 


State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  (Ganges  to 
EPA’s  regulations  in  40  CFR  parts  124, 
260  through  268  and  270. 

B.  South  Dakota 

South  Dakota  initially  received  final 
authorization  in  November  1984. 
Revisions  to  the  program  were  approved 
on  Jxme  17, 1991.  Jime  29, 1992,  and 
September  8, 1993. 

EPA  has  reviewed  South  Dakota’s 
application,  and  has  made  an  immediate 
final  decision  that  South  Dakota’s 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
South  Dakota.  The  public  may  submit 
written  comments  on  EPA’s  immediate 
final  decision  up  until  February  9, 1994. 
Copies  of  South  Dakota’s  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  South  Dakota’s  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State’s  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

A  draft  application  was  submitted  on 
April  30, 1993.  The  State  of  South 
Dakota  addressed  all  of  EPA’s  concerns 
prior  to  submittal  of  the  final 
application.  Thus,  the  South  Dakota 
program  is  granted  immediate  final 
authorization  for  the  provisions  in  the 
following  Table. 


Provisions 

Federal  Register  reference 

State  authority 

74:28:22:01 
74:28:25:01,  74:28:28:01 

74:28:21:02,  74:28:22:01, 
74:28:23:01,74:28:25:01, 
74:28:28:01,  74:28:26:01 
74:28:22:01 
7428:25:01,  74:28:28:01 
742822:01,  74:28:23:01, 
7428:24:01 
74:2823:01 
74:28:22:01 

3.  Stand^ds  for  Hazard^s  Waste  Storage  and  Treatment  Systems,  51  FR  25422,  7/14/86,  51  FR  29430,  8/ 
15/86 . 

4.  Corrections  to  List  of  Commercial  Chemical  Products  and  Appendix  VIII  Constituents,  51  FR  28296,  8/6/86  .. 

8.  Usting  of  EBCXJ,  51  FR  37725,  10/24/86  . 
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Provisions— Continued 


Federal  Register  reference  State  authority 

9.  Revised  Manual  SW-846:  Amended  Incorporation  by  Reference,  52  FR  8072,  3/16/87  — . 1  74:28:21:02,  74:28:26:01 

10.  Ctosure/Post-dosure  Care  for  Interim  Status  Surface  Impoundments,  52  FR  8704,  3/19/87  . |  74:28:28:01 

11.  Definition  of  Solid  Waste;  Technical  Corrections,  52  FR  21306,  6/5/87  . — - - j  74:28:22:01,  74:28:27:01 

12.  Amendments  to  Part  B  Information  RecMcements  for  Disposal  Facilities,  52  FR  23447, 6/22/'87,  anterxied  9/ 1 

9/87  . . . ; . .  74:28:26:01 

13.  List  (Phase  I)  of  Hazardous  Constituents  for  Grourxi-Water  Monitoring,  52  FR  25942,  9/9/87  . . .  74:2855:01, 74:2856:01 

14.  Identification  and  Listing  of  Hazardous  Waste,  52  FR  26012,  7/10/87  . . . . I  7458:22:01 

15.  Exception  Reporting  for  Small  Quantity  Generators  of  Hazetrdous  Waste,  52  FR  35894,  9/23/87  . —  74:2853:01 

16.  Liability  ReqiOTements  for  Hazardous  Weiste  Facilities;  Corporate  Guarantee,  52  FR  44314, 1 1/18/87 .  745855:01,  745858:01 

1 7.  HSWA  Codification  Rule  2  52  FR  45788,  12/1/87  .  745856:01 ,  745855:01 , 

7458:28:01 

18.  Hazardous  Waste  Misceilarteous  Units,  52  FR  46946,  12/10/87  . . . .  745851:02,  74:2855:01 

19.  Technicai  Correctioris:  Identification  and  Listing  of  Hazardous  Waste,  53  FR  13382,  4/22/88  . . . .  745852:01 

20.  Identification  arxl  Listing  of  Hazardous  Waste;  Technical  Correction,  53  FR  27162,  7/19/88  . .  I  745852:01 

21.  Farmer  Exemption;  Technical  Corrections,  53  FR  27164,  7/19/88  . . . .  74:2853:01,  745855:01, 

745858:01,  7458:30:01 

22.  Identification  and  Listmg  of  Hazardous  Waste;  Treatability  Studies  Sample  Exemption,  53  FR  27290,  7/19/ 

88  . . . . . . . . .  745851:02,  745852:01 

23.  Hazardous  Waste  Management  System;  Standards  for  Hazardous  Waste  Tanks,  53  FR  34079,  9/2/88  .  745851:02,  7458:2SK)1, 

745858:01,745856:01 

24.  Identification  and  Listing  of  Hazardous  Waste;  Designation  of  Reportable  Quantities,  53  FR  35412,  9/13/88  745852:01 

25.  Permit  Modification  for  Hazardous  Waste  Management  Facilities  53  FR  37912,  9/28/88,  amerxled  10/24/88  74:28:26:01,  74:28:25:01, 

74:3858:01 

26.  Statistical  Methods  for  Evaluating  Ground-Water  Monitoring  DA,  53  FR  39720, 10/11/88  .  7458:25:01 

27.  Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Iron  Dextran  from  List  of  Hazardous  Wastes,  53 

FR  43878,  10/31/88  . - .  745852K)1 

28.  Identification  arxl  Listing  of  Hazardous  Waste;  Removal  of  Strontium  Sulfide  from  UsL  53  FR  43881,  10/31/ 

88  . . — . . . - .  745852:01 

29.  Starxlards  for  Generators  of  Hazardous  Waste,'  53  FR  45089, 11/8/88  . 745853:01 

30.  Hazardous  Waste  Misc.  Units  Standards  Applicable  to  Owners  arxl  Operators,  54  FR  615, 1/9/89 .  745856.01 

31.  Amerximent  to  Requirements  for  Hazardous  Waste  Irxxrrerator  Permits,  54  FR  4286, 1/30^9  .  74:28:26:01 

32.  Mining  Waste  Exdusiorrs  54  FR  36592, 9/1/89 . 74585201 

33.  Testing  and  Monitoring  Activities,  54  FR  40260, 9/29/89  . . . . . . . .  74:2851 02,  74:2852:01 

34.  Reportable  Quantity  Adfust  Methyl  Bromide  Production  Wastes,  54  FR  41402, 10/6/89  . .  74585201 

35.  Reportable  Quantity  /Vl^usL  54  FR  50968, 12/1 1/89  . . 74:2852:01 

36.  Changes  to  Part  124  48  FR  14146,  4/1/83,  amended  6/30/83,  7/26/83,  9/26/83, 1/4/89  . . .  7458:2801,  SDCL  34A-1 1-12 

SOCL  1-26-17,  MOA 

37.  Mintog  Waste  Exclusion  11  55  FR  2322, 1/23/90  . . .  745851 :02,  74-585201 , 

7458:23:01 

38.  Modification  of  F019  Listing  55  FR  5340, 2/14/90 _ _ _ _ _  74585201 

39.  Testirrg  arxl  Monitoring  Activities;  Technical  Correction  55  FR  8948, 3/9/90  . .  745851:02,  74585201 

40.  Ustirrg  of  1,1-dimethylhydrazine,  Production  Wastes  55  FR  18496,  5/2/90  . 74585201 

41.  Criteria  for  Listing  Toxic  Wastes;  Tech.  Amerxl  55  FR  18726,  5/4/90  _  745852:01 

42.  HSWA  Codification  Rule  Double  Liners,  Correction,  55  FR  19262,  5/9/90  . 74-5855:01 

43.  Orgarric  Air  Emission  Standards,  for  Process  Vents  fuxl  Equipment  Leaks,  55  FR  25454, 6/21/90  _ _  74565102,  74585201 , 

74585501,  745858:01, 
745856:01 


C.  Decision 

I  conclude  that  South  Dakota's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RQ^. 
Accordingly,  South  Dakota  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Dakota  has  not  requested 
authorization  to  operate  its  hazardous 
waste  program,  as  revised,  in  "Indian 
Country”  as  defined  in  18  U.S.C.  1151. 
Accordingly,  today’s  decision  to  grant 
South  Dakota  final  hazardous  waste 
authorization,  as  revised,  does  not 
extend  to  Indian  Country,  The 
Environmental  Protection  Agency 
retains  all  hazardous  waste  authority 


under  RCRA  which  applies  to  "Indian 
Country”  in  South  D^ota. 

South  Dakota  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
cany’ing  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  South 
Dakota  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  issue 
orders  under  sections  3008,  3013,  and 
7003  of  RCRA. 

South  Dakota  has  agreed  to  submit  a 
draft  application  for  RCRA  cluster  1  and 
land  disposal  restriction  rules  by 
December  31, 1993,  a  draft  application 
for  RCRA  cluster  2  by  December  31, 


1994.  Final  applications  will  bo 
submitted  within  60  working  days  of 
receipt  of  EPA’s  comments  on  the  draft 
application.  The  State  has  agreed  to 
submit  a  final  application  for  the  TC 
rules  within  six  months  of  EPA’s 
decision  on  the  proposed  rule 
(December  24, 1992)  to  suspend  the 
Toxicity  Characteristics  rule  (Hazardous 
Waste  Codes  D018  through  D043). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
order  12866. 
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Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Dakota’s 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  In  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  TUs  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authorit3r:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  aiul 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.&C  6612(a).  6626, 6074(b). 

Dated:  December  28, 1663. 

Jack  W.  McGraw, 

Acting  Regioacd  Administrator. 

[FR  Doc.  94-164  Filed  1-7-94;  8:45  am] 
BIUJNQ  CODE  cssa-ao-^ 

GENERAL  SERVICES 
AOMtNtSTRATION 

41  CFR  Part  105-57 

Collection  of  Debts  by  Federal  Tax 
Refund  Offset 

AGENCY:  General  Services 
Administration. 

ACTION:  Final  rule. 

SUMMARY:  This  documfflit  amends  the 
General  Services  Administration  (GSA) 
Regulations  by  adding  procedures  to 
implement  the  Feder^  Tax  Refund 
O^et  Program  in  GSA.  Participation  in 
the'program  is  mandated  by  the  Cash 
Management  Improvement  Act 
amendments  of  1992.  The  GSA  expects 
to  improve  the  collection  of  delinquent 
debts  due  the  agency  by  participation  in 
the  Federal  Tax  Refund  Offset  Program. 
EFFECTIVE  DATE:  January  10. 1994. 

FOR  FURTHB)  MFORMATION  CONTACTS 
Bemie  Kanzler,  Office  of  Finance. 
Financial  Information  Control  Division 
(BCD),  (202-501-2923). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 


has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  (E.O.)  12866  of 
September  10, 1993,  because  it  is  not 
likely  to  result  in  an  economic  impact 
excelling  $100  million  or  more,  to  have 
a  material  adverse  effect  on  the 
economy,  environment  or  safety,  to 
interfere  with  the  actions  of  anoffier 
agency,  to  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  to  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  E.0. 12866. 
Therefore,  a  regulatory  assessment  has 
not  been  prepared.  GSA  has  based  all 
administrative  decisions  imderlying  this 
rule  on  adequate  information 
concerning  the  need  for  and  the 
consequence  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approadi  involving  the  least  net  cost  to 
society. 

Regulatory  Flexibility  Act 

The  General  Services  Administration 
has  determined  that  this  rule  will  not 
have  a  significaiR  economic  impact  on 
a  substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act,  5 
U.S.C  fiOletseq.). 

List  of  Subjects  in  41  CFR  Pail  105-57 

Administrative  practice  and 
procedure.  Claims,  Income  taxes. 

Accordingly.  41  CFR  chapter  105  is 
amended  by  adding  part  105-57  to  read 
as  follows: 

PART  105-57--COLLECTION  OF 
DEBTS  BY  TAX  REFUND  OFFSET 

Sec 

105-57.001  Purpose. 

105-67.002  Applicability  and  scope. 
105-57.003  Administrative  charges. 
105-57.004  Reasonable  attempt  to  notify. 
105-57.005  Notice  requirement  before 
offset 

105-57.006  Consideration  of  evidence. 
105-57.007  Change  in  conditions  after 
submission  to  IRS. 

Authority:  31  U.SXL  3720A 

§105-574M1  Purpoad. 

This  part  establishes  procedures  for 
the  General  Services  Administration 
(GSA)  to  refer  past  due  debts  to  the 
Internal  Revenhe  Service  (IRS)  for  offset 
against  income  tax  refunds  of  taxpayers 
owing  debts  to  GSA. 

§105-57.002  AppHeabIHtyandacape. 

(a)  This  part  implements  31  U.S.C. 
3720A  wdiich  authmizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 


past  due  legally  enforceable  debt  owed 
to  the  United  States. 

(b)  For  purposes  of  this  section,  a  past 
due  legally  enforceable  debt  referable  to 
the  IRS  is  a  debt  which  is  owed  to  the 
United  States  and: 

(1)  Has  been  delinquent  for  at  least 
th^  months  but,  except  in  the  case  of 
a  judgment  debt,  has  not  been 
delinquent  more  than  ten  years  at  the 
time  the  offset  is  made; 

(2)  With  respect  to  which,  GSA  has 
given  the  taxpayer  at  least  60  days,  from 
the  date  of  notification,  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past  due  or  legally  enforceable,  has 
considered  such  evidence,  and  has 
determined  that  the  debt  is  past  due  and 
legally  enforceable; 

(3)  Cannot  be  currently  collected 
pursuant  to  the  salary  offiet  provisions 
of  5  U.S.C.  5514(a)(1); 

(4)  Cannot  be  currently  collected 
pursuant  to  the  administrative  offiet 
provisicms  of  31  U.S.C.  3716; 

(5)  Has  been  disclosed  by  GSA  to  a . 
cr^t  reporting  agency,  including  a 
consumer  reporting  agency  os 
authorized  by  31  U.S.C.  3711(f); 

(6)  With  respect  to  which.  GSA  has 
notified,  or  has  made  a  reasonable 
attempt  to  notify,  the  taxpayer  that  the 
debt  is  past  due  and,  unless  repaid 
within  60  days  thereafter,  will  be 
referred  to  the  IRS  for  offset  against  any 
income  tax  refunds  due  the  taxpayer, 

(7)  Is  at  least  $25.00; 

(8)  All  other  requirements  of  31  U.S.C. 
3 720 A  and  the  Department  of  the 
Treasury  regulations  relating  to 
eligibility  of  a  debt  for  tax  refund  offiet, 
at  26  CFR  301.6402-6T,  have  been 
satisfied. 

§  1 0S-57.003  Administrative  charges. 

All  administrative  charges  incurred  in 
connection  with  the  refei^  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amoimt  of  the  offset. 

§  1(^-57.004  Reasonabis  attempt  to  rwtify. 

In  order  to  constitute  a  reasonable 
attempt  to  notify  the  debtor,  GSA  must 
have  used  a  mailing  address  for  the 
debtor  obtained  from  the  IRS  pursuant 
to  the  Internal  Revenue  Code,  26  U.S.C. 
6103  (m)(2)  or  (m)(4),  within  one  year 
prece^g  the  attempt  to  notify  the 
debtor. 

§  105-57.005  Nodes  requirement  before 
offeeL 

The  notification  provided  by  GSA  to 
the  debtor  will  inform  the  debtor  how 
to  go  about  presenting  evidence  to  GSA 
that  all  or  part  of  the  debt  is  either  not 
past  due  or  Is  not  legally  enforceable. 
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§  1 0&-67.006  Consideration  of  evidence. 

Evidence  submitted  by  the  debtor  will 
be  considered  by  officials  or  employees 
of  GSA.  Any  determination  that  an 
amount  of  such  debt  is  past  due  and 
legally  enforceable  will  be  made  by  such 
ofhcials  or  employees.  Evidence  that  the 
debt  is  affected  by  a  bankruptcy 
proceeding  involving  the  debtor  shall 
bar  referral  of  the  debt. 

§  105-67.007  Change  in  conditions  after 
submission  to  IRS. 

If  the  amount  of  a  debt  is  reduced 
after  submission  by  GSA  and  offset  by 
IRS,  GSA  will  refund  to  the  debtor  any 
excess  amount  and  will  promptly  notify 
IRS  of  the  refund.  GSA  will  also 
promptly  notify  the  IRS  if,  after 
submission  of  a  debt  to  the  IRS  for 
offset,  GSA: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
submitted; 

(b)  Receives  a  payment  or  credits  a 
payment  to  an  account  submitted;  or 

(c)  Receives  notification  that  the 
debtor  has  filed  for  bankruptcy  under 
Title  11  of  the  United  States  Code  or  has 
been  adjudicated  bankrupt  and  the  debt 
has  been  discharged. 

Dated:  November  30, 1993. 

Dennis  J.  Fischer, 

Chief  Financial  Officer. 

(FR  Doc.  94-11  Filed  1-7-94;  8:45  am] 

BILUNQ  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Parts  405,  410, 413,  and  414 
[BPD-737-F1 
RIN  0938-AF54 

Medicare  Program;  Coverage  of 
Epoetin  (EPO)  Used  by  Competent 
Home  Dialysis  Patients 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  as  ffnal 
the  interim  final  rule  that  provided  for 
Medicare  coverage  of  EPO  used  by 
ESRD  beneficiaries  who  dialyze  at  home 
and  are  competent  to  use  the  drug 
without  medical  or  other  supervision 
and  established  criteria  for  selection  of 
patients  that  can  be  considered 
“competent”  and  for  monitoring  of  the 
patients  who  are  selected.  It  also  makes 
minor  changes  in  response  to  public 
comments  on  the  interim  rule. 

The  interim  rule  was  necessary  to 
implement  section  4201(d)(1)  of  the 


Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  ’90).  The  purpose  of  the 
amendments  is  to  facilitate  use  of  EPO 
at  home,  while  ensuring  that  such  use 
of  the  drug  is  safe. 

EFFECTIVE  DATE:  These  rules  are  effective 
on  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Sheridan,  (410)  966-4635. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Chronic  renal  failure  (CRF)  is  a 
progressive  and  usually  irreversible 
decline  in  kidney  function  that  does  not 
always  require  regular  dialysis. 

However,  CRF  patients  who  have  end- 
stage  renal  disease  (ESRD)  do  require  a 
regular  course  of  dialysis  or  kidney 
transplantation  in  order  to  sustain  life. 

Section  2991  of  the  Social  Security 
Amendments  of  1972  (Pub.  L.  92-603) 
established  the  Medicare  ESRD  benefit 
by  extending  coverage  to  any  individual 
who  requires  either  dialysis  or 
transplantation  and  meets  the  following 
requirements: 

•  Is  fully  or  currently  insured  or 
entitled  to  monthly  benefits  under  title 
II  of  the  Social  Security  Act;  or 

•  Is  the  spouse  or  dependent  child  of 
the  insured  or  entitled  individual. 

The  methods  and  amounts  of  payment 
for  services  to  ESRD  patients  have 
changed  over  the  years  and  are  currently 
set  forth  in  §§  410.50,  410.52,  and 
413.170-413.179  of  the  HCFA  rules. 

Law  and  program  policy  have  moved 
over  the  years  towards  encouraging 
greater  use  of  self-dialysis  and  home 
dialysis. 

On  Jime  1, 1989,  the  Food  and  Drug 
Administration  (FDA)  approved  the 
generic  drug  epoetin  which  we 
commonly  refer  to  as  “EPO”.  EPO  is  a 
sterile,  colorless,  preservative-free, 
liquid,  biologically  engineered  protein 
that  stimulates  the  bone  marrow  to 
make  new  red  blood  cells.  EPO  may  be 
covered  under  the  Medicare  program 
when  used  to  treat  anemia  associated 
with  chronic  renal  failure.  Most  chronic 
renal  failure  patients  are  anemic 
because  their  kidneys  are  imable  to 
produce  sufficient  amounts  of  a 
substance  called  erythropoietin. 

Patients  with  chronic  renal  failure 
include  those  who  require  renal  dialysis 
and  are  eligible  for  Medicare  under  the 
end-stage  renal  disease  (ESRD) 
provisions  of  the  law.  In  ^accordance 
with  the  labeling  approved  by  the  FDA, 
EPO  may  be  administered  either 
intravenously  or  subcutaneously  for  the 
treatment  of  anemia  associated  with 
chronic  renal  failure  or  anemia  induced 
by  the  drug  AZT  used  by  patients  with 
the  HIV  virus.  Individuals  with  chronic 


renal  failure  use  the  drug  to  elevate  or 
maintain  the  red  blood  cell  level  (as 
measured  by  the  hematocrit  or 
hemoglobin  level)  and  to  decrease  the 
need  for  blood  transfusions.  Chronic 
renal  patients  considered  for  initiation 
of  EPO  therapy  should  generally  have  a 
hematocrit  of  less  than  30%. 

In  July,  1989,  we  issued  instructions 
in  the  Provider  Reimbursement 
Manual — ^Part  1  (Chapter  27,  Transmittal 
11)  authorizing  Medicare  contractors  to 
start  paying  for  the  drug  EPO,  as  of  June 

I,  1989.  Coverage  instructions  were 
issued  in  November  1989  in  the 
Intermediary  Manual — Part  3 
(Transmittal  1449),  Carriers  Manual — 
Part  3  (Transmittal  1329),  Hospital 
Manual  (Transmittal  576)  and  the  Renal 
Dialysis  Facility  Manual  (Transmittal 
42).  The  effective  date  of  the  coverage 
instructions  was  also  June  1, 1989.  The 
Medicare  regulations  were  not  amended 
at  that  time. 

Before  enactment  of  Public  Law  101- 
508  (OBRA  ’90),  home  use  of  EPO  was 
not  covered.  For  patients  who  dialyzed 
at  home  to  receive  Medicare  payment 
for  EPO,  the  drug  had  to  be 
administered  either  in  an  ESRD  facility 
or  as  a  service  “incident  to”  a 
physician’s  professional  services. 

II.  Statutory  Provisions 

Section  4201(d)(1)  of  OBRA  ’90 
amended  section  1861(s)(2)  of  the  Act 
by  adding  a  new  subparagraph  (Q) 
that — 

•  Provides  for  coverage,  effective  July 
1, 1991,  of  EPO  that  is  used  by  home 
dialysis  patients  who  are  competent  to 
use  the  drug  without  medical  or  other 
supervision  and  for  coverage  of  items 
related  to  administration  of  the  drug; 
and 

•  Requires  the  Secretary  to  establish 
by  regulation  methods  and  standards  for 
the  safe  and  effective  use  of  the  drug  at 
home. 

Section  4201(c)  of  that  same  law 
provided  for  payment  for  EPO  furnished 
to  ESRD  patients  by  Medicare  approved 
dialysis  facilities  to  be  made  at  the  rate 
of  $11  per  1,000  units,  rounded  to  the 
nearest  100  units,  effective  January  1, 
1991.  Section  13566  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  ’93,  Pub.  L.  103-66)  sets  the  rate 
at  $10  per  1,000  units  effective  January 
1, 1994. 

Typically,  EPO  is  administered  at  the 
end  of  the  dialysis  treatment.  Therefore, 
unless  medical  documentation  shows 
that  it  is  necessary  to  administer  EPO  at 
a  time  other  than  during  dialysis, 
payment  for  patients  who  dialyze  at  a 
facility  is  made  only  to  the  facility. 

The  change  made  by  section  13555(b) 
of  OBRA  ’93,  which  provides  for 
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coverage  of  EPO  self-administered  by 
any  dialysis  pati«it  (not  limited  to  those 
who  dialyze  at  home)  will  be  -> 

implemented  by  separate  regulations. 

Foi  home  use  of  EPO  supplied  to  a 
home  dialysis  patient  competent  to 
administer  the  drug  without  medical 
supervision,  HCFA  pays  only  a 
Medicare  approved  dialysis  facility  or  a 
supplier  of  home  dialysis  equipment 
and  supplies,  if  the  patient  (^ains  the 
drug  directly  from  the  supplier.  In  either 
case,  payment  for  home  use  of  is 
made  at  the  rate  described  above. 

If  a  home  patient  is  competent  to  use 
EPO  without  supervision  and  the  drug 
has  been  prescribed,  generally  the 
patient's  dialysis  facility  would  furnish 
it  If  a  physician  administers  EPO  to  the 
patient,  it  should  be  the  physician  who 
receives  the  Monthly  Capitation 
Payment  (MCP)  for  furnishing  the 
beneficiary’s  renal-related  services.  If  a 
phjrsician  other  than  the  MCP  physician 
furnishes  EPO.  this  physician  must  look 
to  the  MCP  physician  for  payment  for 
EPO  administration.  In  this  latter  case, 
HCFA  pays  on  a  reasonable  charge  basis 
for  the  drug,  but  makes  no  additional 
payment  to  the  physician  for 
administration. 

HCFA  will  aiuiounce  annually,  for 
public  comment,  whether  an  u^^ate  in 
the  EPO  allowance  is  appropriate.  By 
statute,  any  increase  will  not  exceed  the 
percentage  increase  (if  any)  in  the 
implicit  price  deflator  for  the  gross 
national  product  for  the  second  quarter 
of  the  preceding  year  over  the  implicit 
price  deflator  for  the  second  quarter  of 
the  second  preceding  year. 

IIL  ProvisKMis  oi  the  Interim  Final  Rule 
In  the  interim  final  rule  with 
comment  period,  published  on 
September  4, 1991,  we  made  the 
chanms  discussed  below: 

A.  Major  changes. 

We  amended  subpart  U  of  part  405  of 
the  HCFA  rules,  which  sets  forth  the 
conditions  for  coverage  of  services 
fumidied  to  ESIUD  beneficiaries,  as 
follows: 

1.  Patient  selection. 

To  ensure  the  safe  and  effective  use  of 
EPO  by  home  dialysis  patients,  we 
amended  §  405.2163  to  require  that  the 
patient's  dialysis  fedlity  or  the 
ph3rsician  responsible  for  all  dialysis- 
related  services  make  a  comprehensive 
assessment  of  the  patient  and  the 
patient's  needs  at  the  time  of  selection 
tor  EPO  therapy. 

We  emphasized  that  proper  patimt 
selection  is  necessary  for  a  safe, 
effective  program  of  EPO  therapy  at 
home.  It  is  necessary  for  the  dialysis 
facility  or  the  physician  responsible  fw 
all  di^ysis-reUt^  services  to  assess — 


•  Whether  the  patient  will  actually  be 
able  to  administer  the  drug  or  have 
available  the  necessary  assistance  Grom 
a  care-giver;  and 

•  Whether  the  patient  complies  with 
certain  elements  necessary  for 
successful  EPO  therapy. 

Accordingly,  we  required  that,  in 
order  to  be  selected  for  hmne  use  of 
EPO.  a  patient  must — 

•  Be  a  home  dialysis  patient  (either 
peritoneal  or  hemo^alysis  method). 

•  Have  a  hematocrit  (or  comparable 
hemoglobin)  of  less  than  30  percent 
unless  medical  documentation  justifies 
a  patient’s  need  for  EPO  with  a 
hematocrit  higher  than  30  percent.  For 
example,  a  patient  with  severe  angina, 
severe  pulnioaary  disease,  or  severe 
hypotension  may  require  EPO  to 
prevent  adverse  symptoms  even  thou^ 
the  patient  has  a  higher  hematocrit. 

•  Be  under  the  care  of  the  physician 
who  is  responsible  for  the  dialysis- 
related  services  and  who  prescribes 
EPO,  and  under  the  care  of  the  renal 
dialysis  facility  that  establishes  the  plan 
of  care  for  the  services  and  monitors  the 
progress  of  the  home  EPO  therapy. 

•  Be  trained  by  the  facility  to  inject 
EPO  or  have  an  appropriate  caregiver 
who  is  trained  to  inject  EPO. 

In  addition,  as  part  of  the  assessment, 
we  required  the  following: 

a.  The  patient’s  hematocrit  (or 
hemoglobin),  serum  iron,  transferrin 
saturation,  serum  ferritin,  and  blood 
pressure  must  be  measured. 

b.  An  appropriate  protocol,  developed 
by  the  patient’s  physician  or  facility  and 
including  monitoring  of  blood  pressure, 
must  be  given  to  the  patient  for  the  safe 
and  effective  use  of  t^  drug. 

c.  'The  patient  must  be  capable  of 
performing  self-administration  of  EPO. 
be  able  to  leam  aseptic  technique,  and 
be  able  to  read  the  drug  labeling,  or 
must  have  a  primary  cate-giver  who  can 
perform  these  tasks. 

d.  The  patient  must  be  able  to  adhere 
to  a  disciplined  medical  regimen. 

2.  Patient  care  plan. 

To  ensure  adequate  monitoring  of 
home  EPO  therapy,  we  amended 
§  405.2137(b)  to  add  a  new  paragraph 
(b)(7)  which  requires  that  the  patient 
plan  for  a  home  dialysis  patimit  who 
uses  EPO  in  the  home  include  the 
following: 

•  Review  of  diet  and  fiuid 
modifications  to  monitor  iron  stores  and 
hyperkalemia  related  to  dietary 
indiscretion  or  elevated  blood  pressure. 

•  Reevaluation  of  the  patient's 
dialysis  prescription  takhig  into  accoimt 
the  patient’s  ineneased  appetite  and  red 
bloc^  cell  volume. 


•  A  method  of  teaching  the  patient  to 
identify  the  signs  and  symptoms  of 
hypotension  and  hypertension. 

•  'The  decrease  or  discontinuance  of 
EPO  if  hypertension  is  uncontrolled. 

•  A  method  of  followup  on  blood 
work  and  a  means  to  keep  the  physician 
informed  of  the  results. 

3.  Other  concerns. 

In  order  to  minimize  possible  abuse  of 
EPO.  we  revised  §  405.2163(g)(4)  to 
require  that  the  physidan  or  facility 
ensure  that  “on  hand’*  EPO  is  limited  to 
a  two-month  supply. 

We  also  requested  the  public’s  views 
and  suggestions  regarding  this  policy, 
and  any  other  issues,  including  whether 
it  is  necessary  to  impose  special  storage 
requirements  for  safe-keeping  of  EPO, 
considering  that  the  drug  contains  no 
preservatives  and  that  its  presence 
might  entail  possible  risks  to  children  in 
the  household. 

B.  Other  minor  changes. 

We  also  made  minor  changes  to 
codify  in  the  rules  the  coverage  of  EPO 
in  general  and  to  reflect  the  expansion 
of  that  coverage  to  include  EPO  used  at 
home  by  home  dialysis  patients.  (As 
explained  in  the  “Bad^^und”  section 
of  the  preamble  to  the  interim  rule, 
previous  coverage  of  EPO  was 
implemented  through  general 
instrudions  issued  by  HCFA,  but  not 
refleded  in  the  rules.) 

Section  410.10  We  amended  this 
section  to  show  diat  EPO  used  at  home 
by  home-dialysis  patients  is  now 
covered  as  one  of  the  services  included 
in  “Medical  and  other  health  services”, 
as  defined  in  section  1861(s)  of  the 
Sodal  Security  Ad. 

Section  410.29  We  amended  this 
section  to  show  that  EPO  may  be 
covered  as  an  exception  to  the  general 
exclusion  of  drugs  that  may  be  self- 
administered. 

Section  410.50  Vie  amended  tliis 
section  to  show  that  medically 
necessary  drugs  and  biologicals  are 
covered  as  part  of  institutional  dialysis 
services  furnished  in  a  dialysis  facility. 
(EPO  covered  as  a  dialysis  fadlity 
service  is  paid  as  an  add-on  to  the 
facility  payment  rate.) 

Section  410.52  We  amended  this 
sedion  to  show  that  EPO  for  use  by 
competent  patients  in  the  home  is  now 
included  in  the  scope  of  ESRD  services 
furnished  in  the  patient’s  home. 

Section  413.170(a)(1)  We  amended 
this  section  to  update  the  cross 
references  to  the  ESRD  program 
coverage  provisions  in  regulations. 

Section  413.170(c)  We  added  a  new 
paragraph  (c)(6)  to  describe 
reimbursement  for  EPO  when  it  is 
furnished  by  a  Medicare-approved 
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dialysis  facility  or  a  supplier  of  home 
dialysis  equipment  and  supplies. 

Sections  414.300  and  414.335  We 
added  a  new  paragraph  (d)  to  §  414.300 
and  a  new  §  414.335  to  specify  method 
of  payment  for  EPO  that  the  beneficiary 
obtains  directly  from  a  supplier  of  home 
dialysis  equipment  and  supplies. 

rv.  Discussion  of  Comments 

We  received  fifteen  letters  of 
comment  from  two  nephrologists,  three 
renal  dietitians,  three  nephrology 
nurses,  two  dialysis  centers,  two 
professional  associations,  one  home 
health  agency,  one  medicare  carrier,  and 
one  law  firm. 

A.  Patient  Selection 

Comment:  Two  commenters,  both 
nephrologists,  recommended  that  EPO 
be  given  for  patients  with  hematocrits 
greater  than  30  percent,  even  up  to  35 
percent.  One  of  the  commenters  stated 
that  a  hematocrit  of  30  percent  is  not 
normal  and  that  in  a  male,  for  whom 
normal  hematocrit  would  be  closer  to  40 
percent,  a  30  percent  reading  means  that 
the  individual  is  functioning  at  three- 
quarters  of  his  or  her  ability  to  do 
exercises  as  well  as  other  things.  That, 
combined  with  the  chronic  uremic  state, 
which  all  dialysis  patients  have,  makes 
it  much  more  difficult  for  these  patients 
to  function  in  a  useful  manner.  The 
commenter  believes  hematocrits  closer 
to  35  percent  would  make  much  more 
sense  for  keeping  these  patients  in  a 
normal  state  and  making  them  generally 
much  more  functional.  The  other 
commenter  stated  that  his  dialysis 
center  is  not  required  to  justify 
continuation  of  EPO  to  patients  with 
hematocrits  of  up  to  35  percent. 
Commenters  asked  whether  justification 
would  be  required  each  month  or  a 
single  letter  of  justification  would 
suffice. 

Response:  The  drug  labeling  for  EPO 
recommends  dosage  to  maintain  a 
patient’s  hematocrit  in  the  range  of  30- 
33  percent  (target  range)  with  a 
maximum  of  36  percent.  It  also  states 
that  the  dose  of  EPO  should  be  reduced 
when  the  hematocrit  reaches  the  target 
range  of  30-33  percent  or  increases  by 
more  than  4  points  in  any  two-week 
period.  Therapy  with  EPO  can  result  in 
an  abnormal  increase  in  red  blood  cells 
if  the  hematocrit  is  not  carefully 
monitored  and  the  dose  appropriately 
adjusted. 

We  believe  we  tire  justified  in 
requiring  a  hematocrit  of  less  than  30 
percent  for  initiation  of  EPO  therapy  at 
home.  Thirty  percent  is  the  low  end  of 
the  target  range.  Medical  review 
guidelines  in  the  manuals  used  by 
Medicare  intermediaries  and  carriers 


provide  for  payment  of  subsequent 
claims  for  EPO  without  documentation 
of  medical  necessity  as  long  as  the 
hematocrit  is  below  36  percent.  We  have 
revised  §  405.2163(g)(2)  to  clarify  that 
the  30  percent  hematocrit  threshold 
applies  only  to  initiation  of  EPO 
therapy. 

Comment:  One  commenter,  operating 
a  renal  dialysis  program  in  a  university 
hospital,  pointed  out  that,  due  to  the 
close  working  relationship  that  exists 
between  the  renal  physicians,  dialysis 
'Staff  and  outpatient  depeulment,  a 
physician  may  order  EPO  for  an  ESRD 
patient,  note  Aat  order  in  the  patient’s 
chart,  and  verbally  inform  the 
pharmacist  of  the  order  without 
providing  a  written  prescription.  The 
commenter  believes  this  procedure  to  be 
the  norm.  However,  the  fiscal 
intermediary  processing  those  claims 
will  not  pay  for  any  claims  for  which  a 
written  prescription  is  not  provided. 

The  commenter  believes  this  process  to 
be  burdensome,  especially  since  the 
order  is  documented  in  the  patient’s 
medical  chart.  The  commenter  also 
asked  whether  there  will  be  any  policy 
affecting  refillable  prescriptions. 

Response:  We  are  sympathetic  to  the 
concerns  expressed  by  the  commenter 
and  remain  sensitive  to  requirements 
that  may  appear  to  be  overly 
burdensome.  However,  we  believe  the 
intermediary  is  justified  in  requiring  a 
written  prescription.  While  in  the  case 
the  commenter  presented  it  might  seem 
to  create  additional  paperwork,  a 
written  prescription  protects  the 
pharmacist  as  well  as  providing  a  basis 
for  pa)rment  by  the  intermediary.  The 
intermediary  or  carrier  has  discretion  to 
determine  whether  to  require 
documentation  on  refillable 
prescriptions  on  the  basis  of 
reasonableness  and  necessity. 

Comment:  The  same  commenter 
suggested  that  we  establish  more 
specific  guidelines  for  “regular 
monitoring’’  of  patients  who  self- 
administer  EPO,  especially  with  regard 
to  maximum  hematocrit  readings.  Two 
commenters  recommended  including 
guidelines  similar  to  those  in  the 
manufacturer’s  labeling.  Two  other 
commenters  suggested  that  we  include  a 
mechanism  for  monitoring  patient 
compliance  such  as  the  completion  of  a 
patient  log. 

Response:  The  drug  labeling  for  EPO 
provides  general  therapeutic  guidelines 
with  regard  to  the^starting  dose  and 
maintenance  dose,  as  well  as  when  the 
dose  should  be  reduced  or  increased. 

We  believe  the  labeling  provides 
adequate  guidelines  and  that  physicians 
should  have  the  flexibility  to  interpret 
those  guidelines  with  regard  to  their 


patients.  Since  drug  regimens  will  vary 
depending  on  the  individual  patient’s 
^prescribed  plan  of  treatment,  we  do  not 
wish  to  be  overly  prescriptive  with 
respect  to  specific  monitoring  protocols. 
We  have,  however,  revised  langx'age  at 
§405.2163(g)(2)(iii)  to  require  that  the 
physician  follow  the  drug  labeling 
instructions  when  monitoring  the  EPO 
home  therapy  as  well  as  in  developing 
appropriate  protocols.  We  also  agree 
that  a  patient  log  is  a  valid  means  to 
monitor  compliance.  To  encourage  use 
of  that  mechanism  or  similar  effective 
mechanisms,  we  have  added  “(such  as 
a  patient  log)’’  in  §  405.2137(b)(7). 

Comment:  One  commenter  asked 
what  type  of  medical  documentation 
will  be  required  to  support  payment  for 
occasional  use  of  EPO  prior  to  dialysis, 
required  because  of  temporary  patient 
weakness  or  a  low  hematocrit  reading. 

Response:  Medicare  eligibility  based 
on  ESRD  is  not  established  until  the 
patient  has  been  undergoing  routine 
dialysis  for  three  months  or  has  a 
kidney  transplant.  Thus  it  is  unlikely 
that  a  patient  undergoing  EPO  therapy 
before  dialysis  would  be  a  Medicare 
beneficiary.  However,  if  a  beneficiary 
whose  Medicare  eligibility  is  based  on 
age  or  disability  receives  EPO  for  either 
of  the  types  of  anemia  listed  on  the  drug 
labeling,  the  drug  may  be  covered  if 
furnished  “incident  to  a  physician’s 
service’’.  Routine  documentation 
requirements  for  this  treatment  include 
appropriate  diagnostic  coding  on  the 
HCFA-1500  claim  form  filed  by  the 
physician. 

Comment:  One  commenter  stated  that 
the  rule  implies  that  home  dialysis 
patients  have  not  been  receiving  EPO 
and  that  the  need  for  EPO  must  be 
evaluated  for  each  patient.  The 
commenter  points  out  that  many 
patients  have  met  the  criteria  for  EPO, 
have  been  monitored  monthly  by 
appropriate  laboratory  tests  and 
frequent  blood  pressure  checks,  and 
may  already  have  been  determined  to 
have  hematocrits  within  the  target 
range.  The  commenter  recommended 
that  we  not  require  full  evaluation  of 
patients  who  are  already  on  EPO. 

Response:  We  realize  that  a  patient 
who  is  receiving  EPO  may  have  a 
hematocrit  within  the  target  range  of 
30-33  percent.  We  also  realize  that  any 
patient  considered  for  home  use  of  EPO 
would  be  under  the  care  of  a  physician 
who  furnishes  all  dialysis-related 
services.  We  assume  that,  in 
determining  whether  the  patient  is  an 
appropriate  candidate  for  home  use,  the 
physician  would  take  into  account  any 
previous  evaluations  and  whether  the 
patient  is  currently  receiving  EPO. 
Nevertheless,  we  continue  to  believe 
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that  every  patient  must  be  evaluated 
before  being  approved  for  home  use  of 
EPO.  The  physician  may  base  the 
evaluation  in  part  on  information 
previously  obtained  in  the  course  of 
monitoring  dialysis,  but  must  also 
evaluate  other  factors,  such  as 
competence  to  inject  the  drug  and 
capacity  for  proper  storage  of  the  drug, 
that  are  not  pertinent  to  receiving  EPO 
in  a  facility  or  a  physician’s  office. 

Comment:  One  commenter  believes 
that  home  health  agencies  (HHAs) 
should  not  have  to  adhere  to  the 
standard  of  ensuring  that  the  two-month 
supply  limitation  is  met,  especially  in  a 
patient’s  own  household.  The 
commenter  believes  that  such  a 
standard  could  impose  on  the  HHA 
inappropriate  and  unwarranted  liability, 
especially  since  EPO  is  a  drug  that 
allegedly  “may  be  abused.’’  The  same 
commenter  also  requested  that  the 
phrase,  “in  the  judgment  of  the' home 
health  agency,’’  be  inserted  after  the 
word  “patient”  in  §  405.2163(g)(2)  to 
prevent  reviewing  agencies  from 
alleging  that  the  patient  did  not  have  the 
abilities  necessary  to  self-administer 
EPO. 

Response:  Under  §  405.2163  (g)(2)  and 
(h)(3),  the  patient’s  physician  or  dialysis 
facility  (and  not  the  supplier)  is 
responsible  for  ensuring  that  the  patient 
is  capable  of  self-administering  the  drug 
and.  through  the  drug  prescriptions,  that 
the  amount  “on  hand”  does  not  exceed 
a  2-month  supply.  Accordingly,  if  an 
HHA  qualifies  to  be  a  supplier  of  home 
dialysis  equipment  and  supplies,  that 
HHA  would  not  be  subject  to  the 
responsibilities  that  aroused  the 
commenter ’s  concern.  Ordinarily,  HHAs 
would  not  be  involved  in  monitoring 
self-administration  of  EPO. 

Comment:  One  professional 
association  commented  that  the  wording 
in  §  405.2163(g)(2)(iii),  that  is,  “being 
able  to  adhere  to  a  disciplined  medical 
regimen”,  is  a  broad  subjective 
statement  that  lacks  meaning  without 
some  measurement  of  nona^erence.  It 
recommended  replacing  the  language 
with  the  words  “be  able  to  meet  the 
requirements  of  an  established  home 
dialysis  training  program  and  periodic 
reassessment  by  qualified  training 
staff.” 

Response.*- We  agree  that  the  cited 
current  language  lacks  specificity  and 
have  removed  it.  However,  we  did  not 
add  the  suggested  language  because,  in 
this  context,  it  is  training  in  the  self¬ 
administration  of  EPO  (rather  than  in 
self-dialysis  as  such)  that  is  pertinent, 
and  that  is  already  dealt  with  in 
paragraph  (g)(3). 


fl.  Patient  Care  PJan 

Comment:  Three  commenters,  all 
renal  dietitians,  questioned  the  wording 
of  the  requirement  to  review  a  patient’s 
diet  and  fluid  modifications  to  monitor 
adequate  iron  stores  and  hyperkalemia. 
All  commented  that  the  amoimt  of  iron 
required  during  EPO  therapy  can  rarely 
be  met  with  dietary  iron,  since  such 
diets  are  t)rpically  iron  deficient.  'They 
noted  that  oral  or  even  intravenous 
supplemental  iron  is  required  and 
recommended  that  we  revise  the 
language  to  include  the  following: 

•  Review  of  diet  and  fluid  intake  for 
indiscretions  as  reflected  by 
hyperi^alemia  and  elevated  blood 
pressure  secondary  to  voliune  overload. 

•  Review  of  medications  for  adequate 
provision  of  supplemental  iron. 

•  Evaluation  of  hematocrit  and 
measures  of  iron  stores. 

Response:  We  agree  with  these 
comments  and  have  revised 
§  405.2137(b)(7)  (i)-(iii)  to  include  the 
suggested  content. 

C.  Other  Concerns 

Comment:  One  commenter  asked  for 
clarification  of  the  effective  date. 

Response: 'The  law  (section  4201(c)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990)  that  set  the  payment  rate  at  $11 
per  1,000  units  was  effective  January  1, 
1991.  However,  under  section  4201(d)  of 
that  Act,  coverage  of  EPO  self- 
administered  at  home  by  home  dialysis 
patients  is  effective  July  1. 1991.  Thus, 

•  Medicare  payment  is  available  for 
services  that  are  furnished  on  or  after 
that  date  and  that  also  meet  the 
requirements  of  the  interim  final  rule 
published  on  September  4, 1991. 

Comment:  Two  commenters  felt  that 
an  initial  2-month  EPO  supply  might  be 
too  much  since  (1)  patients  who  receive 
the  drug  from  a  renal  facility  must  be 
seen  by  their  physician  monthly  and  (2) 
a  2-month  supply  might  discourage 
patients  firom  maintaining  blood 
pressure  and  hematocrit  monitoring. 

The  commenters  were  also  concerned 
that  the  supplier  or  renal  facility  may  be 
.  requested  to  take  back  imused  portions 
of  EPO,  if  the  home  dialysis  patient 
received  a  kidney  transplant  or  died 
soon  after  receiving  the  supply.  They 
suggested  that  a  smaller  quantity  would 
alleviate  the  beneficiary’s  coinsurance 
responsibility. 

Response:  First,  we  note  that  the 
provision  sets  the  2-month  initial 
supply  as  a  maximum  limit,  to  be  used 
when  circumstances  make  a  2-month 
supply  appropriate.  We  recognize  that 
patients  who  obtain  their  supplies 
directly  must  be  monitored  monthly, 
and  we  would  expect  a  physician  to 


prescribe  a  lesser  amoimt  for  some 
patients.  In  §405.2163,  we  have  added 
a  paragraph  (h)  to  highlight  the 
responsibilities  of  the  physician  and  the 
dialysis  facility.  Paragraph  (h)(3)  makes 
clear  that  the  2-month  supply  is  a 
maximum. 

Comment:  One  commenter  stated  that 
billing  procedures  instructing  an  initial 
billing  of  up  to  a  2-month  supply 
followed  by  subsequent  billings  limited 
to  a  1-month  supply  are  inconsistent 
with  our  proposed  regulations  which 
appear  to  intend  that  the  beneficiary 
maintain  a  2-month  supply  at  all  times. 

Response:  The  commenter  has 
misinterpreted  the  intent  of  the  policy. 
The  intent  is  not  to  require  a 
“minimum”  2-month  supply,  but  rather 
to  ensure  that  the  patient  has  at  least  a 
1-month  supply.  As  stated  above,  the 
physician  may  initially  prescribe  “up 
to”  a  2-month  supply.  When  half  of  the 
initial  2-month  supply  is  used,  the  next 
1-month  supply  may  be  ordered,  and  so 
on. 

Comment:  In  response  to  our  specific 
request  for  comments  on  whether  it  is 
necessary  to  impose  special  storage 
requirements  for  safe-keeping  of  EPO. 
two  commenters  stated  that  storage  and 
home  safety  issues  need  to  be  more 
spiecifically  addressed  and  documented. 
They  recommended  that  we  require,  as 
part  of  the  assessment,  assurance  that 
the  patient  has  the  ability  to  store  EPO 
under  refrigeration,  secure  from 
tampering  and  out  of  the  reach  of 
children. 

Response:  We  agree  with  the 
commenters  and  have  revised 
§  405.2163(g)  to  add  the  suggested 
lai^uage. 

Comment:  One  commenter  questioned 
whether  HCFA  will  establish  regional 
intermediaries  to  process  home  EPO 
claims. 

Response:  EPO  claims  from  home 
dialysis  patients  who  obtain  their 
dialysis  supplies  directly  from  suppliers 
will  be  processed  by  four  regional 
carriers  that  were  designated  under  a 
final  rule  published  on  June  18, 1992  (at 
57  FR  27290),  and  that  also  process 
claims  for  durable  medical  equipment, 
prosthetics,  orthotics  and  other  items 
covered  under  Medicare  Part  B. 

However,  claims  for  items  furnished 
incident  to  a  physician’s  service  as 
defined  in  42  CFR  410.10(b)  will 
continue  to  be  processed  under  the 
current  carrier  configuration,  and 
regional  intermediaries  will  continue  to 
process  claims  frnm  facilities. 

Comment:  One  commenter  stated  that 
at  least  one  8-hour  day  should  be 
allocated  to  train  a  patient  in  proper 
techniques  of  self-administration.  The 
commenter  also  asked  whether  a 
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training  fee  can  be  charged  for  this 
training  time  or  whether  any  additional 
reimbursement  can  be  obtained  since 
this  added  monitoring  activity  expands 
physician  activities  under  the  monthly 
capitation  plan. 

Hesponse:  We  agree  that  patients  need 
to  be  properly  trained  in  the  self¬ 
administration  of  EPO;  however,  we  do 
not  believe  that  we  should  set  a  specific 
minimum  time  limit  for  training  as 
suggested  by  the  commenter.  We  believe 
there  should  be  sufficient  flexibility  to 
allow  for  differences  in  individual 
patients’  learning  ability. 

There  is  no  separate  payment  for 
training  or  retraining  in,  and  monitoring 
of,  home  use  of  EPO.  A  patient  should 
be  trained  to  self-administer  EPO  as  part 
of  the  home  dialysis  training  program 
that  is  paid  for  at  the  home  dialysis 
training  composite  rate  in  accoidance 
with  §  413.170  of  the  HCFA  rules.  With 
respect  to  monitcHing  self- 
administration  of  EPO,  we  believe  the 
additional  physician’s  time  and  effort 
are  minimal  and  should  be  subsumed 
within  the  physician’s  monthly 
capitation  payment  under  §  414.314  of 
those  rules. 

Comment:  Two  commenters  asked 
whether  reimbursement  can  be  expected 
for  home  supplies  needed  to  self- 
administer  ETO,  e.g.,  sjninge,  needle, 
alcohol  wipes. 

Response:  Payment  for  the  medical 
supplies  needed  for  administration  of 
EFO,  whether  in  the  home  or  in  a 
facility,  is  included  in  the  Medicare 
payment  rate  for  EPO.  Both  before 
OBRA  ’90  and  since  the  implementation 
of  those  provisions,  HCFA  has  always 
included  the  cost  of  supplies  as  part  of 
the  Medicare  payment  for  EPO.  We  see 
no  basis  for  different  treatment  of 
supplies  for  self-administration  of  EPO 
in  the  home. 

The  payment  rate  for  EPO  is  $11.00 
per  1,000  units  and,  we  believe,  is  more 
than  adequate  to  cover  the  minimal  cost 
of  supplies  (less  than  20  cents  per 
administration^  The  manufacturer  of 
EPO  is  protected  from  competition  for 
seven  years  by  the  Orphan  Drug  Act. 
The  company  reports  substantial  proBts 
and  gives  rentes  to  facilities  depending 
upon  usage.  It  appears  that  facilities  pay 
considerably  less  for  EPO  than  the 
Medicare  rate,  providing  sufficient 
payment  for  supplies  needed  for 
administration. 

The  source  of  this  information  is  the 
Department’s  Office  of  the  Inspector 
General  (OIG)  study,  "Draft  Report — 
Review  of  Epogen  Reimbursement” 
(Audit  No.  A-Ol-92-00506).  The  OIG 
reviewed  invoices  paid  by  dialysis 
facilities  and  financial  reports  hied  by 
the  manufacturer  and  found  that 


facilities  generally  pay  nine  to  ten 
percent  less  for  EPO  than  the  Medicare 
payment  rate.  In  addition,  the 
manufacturer  gave  surveyed  facilities 
end-of-year  rebates  ranging  fit)m  two 
percent  to  eight  percent  depending 
upon  the  volume  of  EPO  used. 

Comment:  Two  commenters 
expressed  the  hope  that  local  physicians 
will  be  able  to  continue  to  administer 
EPO  incident  to  a  physician’s  service. 

Response:  This  regulation  is  in  no 
way  intended  to  preclude  provision  of 
EPO  furnished  incident  to  a  physician’s 
service. 

Comment:  One  commenter  was  of  the 
opinion  that  there  is  no  statutory 
authority  for  the  provision  in 
§  413.170(c)(6))  requiring  suppliers  to 
accept  assignment  of  benefits  for  EPO. 

Response:  The  statutory  provisions  for 
payment  of  benefits  for  EPO  are  in 
section  1881(b)(1).  Section  1881(b)(1)(B) 
of  the  Act  provides  for  payments  "to  or 
in  behalf  of’  beneficiaries  for  home  - 
dialysis  supplies  and  equipment. 
However,  with  respect  to  payment  for 
self-administered  EPO,  section 
1881(b)(1)(C)  permits  payment  only  to  a 
supplier  of  home  dialysis  supplies  and 
equipment  that  is  not  a  provider  of 
services,  a  renal  dialysis  facility,  or  a 
physician.  There  is  no  authority  in  the 
law  to  pay  this  benefit  to  a  beneficiary. 
Therefore,  the  law  implicitly  requires 
payment  to  a  supplier  under 
assignment. 

Furthermore,  any  other  reading  of  the 
statute  would  have  anomalous  results. 
For  example,  if  the  statute  did  not 
require  suppliers  to  accept  assignment, 
the  beneficiary  would  be  protected  for 
charges  for  home  dialysis  supplies  and 
equipment,  but  not  for  EPO  furnished 
directly  by  the  supplier.  Nothing  in  the 
legislative  history  suggests  the  Congress 
intended  such  a  result. 

V.  Specific  Changes  to  the  Interim  Final 
Rule. 

In  response  to  the  comments 
discussed  above,  we  have  made  the 
following  changes  in  the  text  of  the 
interim  final  rule  published  on 
September  4, 1991. 

1.  Patient  care  plan. 

We  have  revisM  §  405.2137(b)(7)  to 
establish  separate  requirements  for 
review  of  medication  and  evaluation  of 
hematocrit  for  iron  stores  and  to  suggest 
use  of  a  patient  log  for  keeping  the 
physician  informed  of  the  results  of 
blood  tests. 

2.  Patient  selection. 

We  have  revised  §  405.2163  to — 

•  Require  that  the  physician  follow 
the  drug  labeling  when  he  or  she 
establishes  the  protocol  and  monitors 
home  use  of  EPO; 


•  Include  as  an  assessment 

requirement  obtaining  assurance  that  | 

EPO  can  be  stored  under  refrigeration,  j 

secure  from  tampering  and  out  of  reach  > 

of  children  in  the  patient’s  residence. 

•  Add  a  paragraph  (h)  to  highlight  the  | 

responsibilities  of  the  physician  and  the 
dialysis  facility  and  to  make  clear  that 

the  "two-month”  supply  of  EPO  is  a 

maximum  and  that  control  of  the  I 

amount  "on  hand”  is  maintained 

through  the  physician’s  prescriptions.  ; 

B.  Technical  amendments.  ' 

1.  Throughout  the  text  I 

“Erythropoietin”  is  changed  to 
“Epoetin”,  which  is  the  generic  name  of 
the  drug. 

2.  In  §  413.170(c)(6),  the  cross- 
reference  is  corrected. 

VI.  Regulatory  Impact  Statement 

A.  Executive  Order  12866 

Executive  Order  12866  (E.0. 12866) 
requires  us  to  prepare  an  analysis  for 
any  document  that  meets  one  of  the  E.O. 

12866  criteria  for  a  “significant 
regulatory  action”;  that  is,  that  may — 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

In  the  proposed  rule,  we  determined 
that  a  regulatory  impact  analysis  was 
not  required  for  these  rules  hi^use  they 
would  not  have  an  annual  impact  of 
$100  million  or  more  or  meet  any  of  the 
other  threshold  criteria.  However,  we 
indicated  our  intention  to  include  in  the 
final  rule  a  cost  and  benefit  analysis  that 
considers  the  social  benefits  to  Medicare 
beneficiaries  who  use  EPO  at  home.  We 
asked  for  specific  comments  concerning 
benefits  from  home  administration  of 
EPO.  We  listed,  as  examples  of  these 
benefits,  savings  in  travel  and 
transportation  costs  previously  required 
to  obtain  EPO  or  the  ability  of  the 
beneficiary  to  resume  employment.  We 
also  requested  public  comment  on  any 
benefits  and  costs  that  may  be 
anticipated  as  a  result  of  this  regulation. 

No  comments  were  received 
concerning  the  benefits  of  self- 
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administration  of  EPO  or  on  any  portion 
of  the  impact  analysis.  Thus,  we  have 
prepared  an  analysis  based  on  our 
review  of  data  available  to  us  and  of 
pertinent  literatme. 

The  following  chart  summarizes  home 
dialysis  beneficiary  records  for  the 
period  February  28, 1991  through 
February  29, 1992.  It  reflects  the  most 


current  data  on  file  and  also 
encompasses  the  time  immediately 
before  and  after  July  1, 1991,  the 
elective  data  of  coverage  of  home 
administration  of  EPO.  We  identified,  as 
ESRD  beneficiaries  who  are  potentially 
eligible  for  home  use  of  EPO, 
beneficiaries  who  have  completed  the 
necessary  home  dialysis  training  or 


were  home  dialysis  patients  during  this 
period.  The  chart  indicates  the  number 
of  beneficiaries  on  home  dialysis  and 
the  number  receiving  EPO  therapy  as  of 
June  30, 1991.  The  same  information  is 
shown  for  the  billing  period  November 
1, 1991  through  January  31, 1992,  the 
most  current  billing  information  for 
home  dialysis  beneficiaries. 


Home  Dialysis  Beneficiaries 

[February  28. 1991-February  29. 1992] 


Home  Dialysis  Bene¬ 
ficiaries 

Self-Adm.  * 

•  Fac/Phy.** 

Not  Receiv’g  EPO 

As  of  6/30/91  . 

38,515 

12,733 

25,782 

Billing  Period  11/1/91-1/31/92 . 

38,515 

1,656 

11,890 

24,969 

*  Self-Adm.  starxls  for  selFadministered. 

**  Fac/Phy.  starxls  for  facility  or  physician  administered. 


Out  records  indicate  that  as  of  June 
30, 1991  there  were  38,515  beneficiaries 
that  dialyzed  at  home.  Before  coverage 
of  home  administration  of  EPO,  12,733 
of  these  beneficiaries  received  EPO  in 
the  ESRD  facility  or  in  a  physician’s 
office.  As  a  result  of  coverage  of  home 
administration  of  EPO,  1,656 
beneficiaries  or  4.3  percent  of  home 
dialysis  beneficiaries  self-administer 
EPO.  We  estimate  that  this  number  will 
increase  as  more  beneficiaries  become 
qualified  to  self-administer  EPO  and 
realize  the  benefits  of  home 
administration. 

In  attempting  to  perform  a  cost-benefit 
analysis,  we  reviewed  three  published 
reports  and  one  unpublished  report.  We 
also  relied  upon  billing  information 
submitted  by  intermediaries.  Average 
expenditure  for  ESRD  beneficiaries 
receiving  EPO  therapy  approximate 
$6,900  exclusive  of  dialysis  treatment. 
This  amount  includes  the  cost  of  the 
drug  and  other  services  such  as  iron 
treatment  and  hypertension  therapy. 

The  average  annual  cost  for  patients  not 
using  EPO  approximates  $450,  exclusive 
of  dialysis  treatments,  and  includes  the 
cost  of  otlier  services  such  as  blood 
transfusions  and  hepatitis  therapy.  The 
annual  expenditures  for  EPO  users 
represent  very  gross  estimates.  More 
definitive  cost  data  and  experience  with 
the  administration  of  EPO  is  needed  in 
order  to  permit  analysis  of  actual  costs 
and  EPO’s  relative  effects. 

As  mentioned  earlier  in  this 
preamble,  use  of  EPO  by  chronic  renal 
failure  patients  reduces  or  eliminates 
the  need  for  blood  transfusions.  EPO 
also  reduces  the  recipients’  risk  of 
transfusion-related  illnesses.  The 
transmission  of  non-A,  non-B  hepatitis 
is  of  greatest  concern  (see  "Recombinant 
Human  Erythropoietin:  Factors  to 
Consider  in  Cost-Benefit  Analysis’’, 


American  Journal  of  Kidney  Diseases, 
Vol.  XVn,  No.  1,  January  1991). 

Although  rare,  the  threat  of  acquired 
immunodeficiency  syndrome  (AIDS) 
and  hepatitis  B  should  also  be 
considered.  For  ESRD  patients  receiving 
EPO.  the  risk  of  hepatitis  infection 
related  to  transfusions  has  been  reduced 
from  13.8  to  4.5  percent  because  the 
patient’s  need  for  blood  transfusions  has 
been  reduced  and  in  some  cases 
eliminated. 

Reducing  the  need  for  transfusions 
also  increases  kidney  transplant  success 
in  chronic  renal  failure  patients  by 
reducing  sensitization.  According  to  the 
above  cited  article,  some  individuals 
receiving  frequent  transfusions  may 
develop  cytotoxic  antibodies.  Excessive 
cytotoxity  levels  may  result  in  increased 
waiting  time  for  suitable  organs.  Also, 
when  high  cytotoxity  levels  are  present, 
graft  survival  rates  are  reduced.  When 
EPO  is  used,  thus  reducing  or 
eliminating  the  need  for  transfusions, 
patients  are  more  likely  to  retain 
transplanted  organs  successfully. 

There  are  other  potential  benefits 
associated  with  the  use  of  EPO.  Since 
EPO  stimulates  the  production  of  red 
blood  cells  thereby  reducing  or 
eliminating  anemia,  the  need  for 
hospitahzation  due  to  anemia  or 
anemia-related  illnesses  could  be 
expected  to  decline. 

Another  very  important  though  not 
quantifiable  benefit  of  receiving  EPO  is 
improved  quality  of  fife.  An  article 
appearing  in  The  Journal  of  the 
American  Medical  Association  (JAMA) 
(The  Quality  of  Life  of  Hemodialysis 
Recipients  Treated  with  Recombinant 
Hmnan  Erythropoietin,  Vol.  263,  No.  6, 
February  9, 1990)  reported  on  the 
results  of  a  study  of  over  300 
hemodialysis  patients  in  nine  dialysis 
centers,  llie  study  showed  that 


hemodialysis  patients  receiving  EPO  are 
happier — ^their  energy  levels  are  higher, 
physical  functioning  is  improved, 
physical  activity  levels  are  increased, 
etc.  Similar  results  were  also  reported  in 
the  American  Journal  of  Kidney 
Diseases  article  mentioned  earlier  in 
this  impact  statement.  Although  these 
studies  did  not  specifically  study  home 
dialysis  patients,  we  believe  that  results 
would  be  equally  true  for  this  group. 

In  reviewing  the  literature  on  EPO,  we 
also  found  that  most  EPO  recipients 
require  additional  medications  or 
therapies  to  counteract  possible  adverse 
effects.  Some  of  the  possible  side  effects 
of  EPO  therapy  are  iron  depletion, 
hypertension,  and  arteriovenous  graft 
clotting. 

Iron  Depletion — EPO  recipients  may 
not  get  the  full  benefit  of  increased 
hematocrits  from  EPO  if  they  lack 
sufficient  iron  reserves.  EPO  increases 
the  body’s  production  of  red  blood  cells. 
This  requires  sufficient  iron  reserves. 
Consequently,  patients  on  EPO  may 
become  iron  deficient.  Their  iron 
reserves  must  be  monitored  and  iron 
supplements  administered  to  ensure 
that  the  patient’s  iron  reserves  are  not 
depleted. 

Hypertension — ^Use  of  EPO  may 
elevate  a  patient’s  blood  pressure,  a 
reaction  that  may  be  related  to  the  rate 
of  increase  in  hematocrit.  Therefore,  an 
EPO  patient’s  blood  pressure  must  be 
carefully  monitored.  Thirty  percent  of 
all  EPO  patients  receive  hypertension 
therapy. 

Arteriovenous  (AV)  Graft  Clotting — 
Fourteen  percent  of  all  EPO  patients 
experience  clotting  of  AV  graft  as 
compared  to  6  percent  of  chronic  renal 
patients  not  receiving  EPO.  The  cause  of 
the  AV  clotting  is  believed  due  to 
increased  hematocrit. 
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The  foregoing  benefits  and  adverse 
effects  of  using  EPO  are  the  same  for 
patients  who  receive  the  drug  in  a 
physician’s  office  or  ESRD  facility  as  for 
patients  who  self-administer  the  drug. 
Those  beneficiaries  who  received  EPO 
in  a  physician’s  office  or  ESRD  facility 
and,  as  a  result  of  this  regulation,  shift 
to  self-administration  will  realize 
further  benefits,  such  as  savings  of  time 
and  in  transportation  costs.  In  order  to 
receive  the  fiill  benefit  of  EPO  therapy, 
most  patients  receive  it  at  least  three 
times  a  week.  Therefore,  we  estimate 
that  the  savings  in  transportation  costs 
will  average  approximately  $300  per 
beneficiary  for  calendar  year  1992.  Of 
course,  this  estimate  is  only  an  average; 
the  actual  saving  will  vary  depending 
on  distance  traveled  to  and  fi-om  the 
ESRD  facility  or  physician’s  office  by  a 
particular  beneficiary. 

Since  EPO  is  a  relatively  new  drug, 
definitive  information  on  its  large  scale 
efiectiveness,  direct  costs,  savings,  etc., 
is  not  available.  Literature  supports  the 
view  that  ESRD  beneficiaries  receiving 
EPO  experience  an  improved  quality  of 
life,  resulting  in  higher  energy  levels 
and  improv^  physical  functioning.  For 
those  beneficiaries  who  did  receive  EPO 
in  a  physician’s  office  or  ESRD  facility 
and  meet  the  criteria  for  self¬ 
administration,  the  change  to  self¬ 
administration  will  save  time  and 
eliminate  travel  expenses  associated 
with  office  and  facility  visits.  We  expect 
that  over  time  more  home  dialysis 
beneficiaries  who  did  not  receive  EPO 
or  received  a  reduced  dosage  because 
they  were  unable  to  travel  to  the 
physician’s  office  or  ESRD  facility  as 
often  as  needed  will  become  candidates 
for  self-administration  of  EPO.  We  do 
not  have  data  on  which  to  base  a 
prediction  of  the  number  who  will 
choose  this  form  of  administration. 
Obviously,  each  beneficiary’s  physician 
will  need  to  consider  potential  adverse 
as  well  as  beneficial  efi'ects. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  602  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA. 
individuals  are  not  considered  to  be 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 


of  the  RFA.  For  purpmses  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  will  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  nnal  hospitals. 

Paperwork  Reduction  Act 

Section  405.2137  of  this  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
When  OMB  approves  these  provisions, 
we  will  publish  a  Federal  Register 
notice  to  that  effect.  If  you  comment  on 
the  information  collection  requirements, 
please  send  a  copy  of  those  comments 
directly  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attention: 
Allison  Herron  Eydt,  Desk  Officer  for 
HCFA. 

List  of  Subjects 
42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  disease. 

Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 

Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  414 

End-stage  renal  (ESRD),  Health 
professions.  Laboratories,  Medicare. 

42  CFR  CHAPTER  IV  HEALTH  CARE 
FINANCING  ADMINISTRATION, 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

The  interim  rule  with  comment 
period  th  at  was  published  on  September 
4, 1991,  at  56  FR  43706,  to  amend  Parts 
405,  410,  413,  and  414  of  this  chapter 
is  adopted  as  final  with  the  changes  set 
forth  below. 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U — Conditions  for  Coverage  of 
Suppliers  of  End-Stage  Renal  Disease 
(ESRD)  Services 

1.  The  authority  citation  for  subpart  U 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1861, 1862(a).  1871, 
1874,  and  1881  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395X.  1395y(a),  1395hh. 

1395kk,  and  1395rr),  unless  otherwise  noted. 

2.  Section  405.2137  is  amended  to 
revise  paragraph  (b)(7),  to  read  as 
follows: 

§  405.21 37  Condition:  Patient  long-tenn 
program  and  patient  care  pian. 
***** 

(b)  Standard:  Patient  care  plan.  *  *  * 

(7)  For  a  home  dialysis  patient  who 
uses  EPO  in  the  home,  the  plan  must 
provide  for  monitoring  home  use  of  EPO 
that  includes  the  following: 

(i)  Review  of  diet  and  fluid  intake  for 
indiscretions  as  indicated  hy 
hyperkalemia  and  elevated  olood 
pressure  secondary  to  volume  overload. 

(ii)  Review  of  medications  to  ensure 
adequate  provision  of  supplemental 
iron. 

(iii)  Ongoing  evaluations  of 
hematocrit  and  iron  stores. 

(iv)  A  reevaluation  of  the  dialysis 
prescription  taking  into  account  the 
patient’s  increased  appetite  and  red 
blood  cell  volume. 

(v)  A  method  for  physician  followup 
on  blood  tests  and  a  mechanism  (such 
as  a  patient  log)  for  keeping  the 
physician  informed  of  ffie  results. 

(vi)  Training  of  the  patient  to  identify 
the  signs  and  symptoms  of  hypotension 
and  hypertension. 

(vii)  The  decrease  or  discontinuance 
of  EPO  if  hypertension  is 
uncontrollable. 

3.  Section  405.2163  is  amended  to 
revise  paragraph  (g)  and  add  a  new 
paragraph  (h),  to  read  as  follows: 

§405.2163  Condition:  Minimal  service 
requirentents  for  a  renal  dialysis  facility  or 
renal  dialysis  center. 
***** 

(g)  Use  of  EPO  at  home:  Patient 
selection.  The  dialysis  facility,  or  the 
physician  responsible  for  all  dialysis- 
related  services  furnished  to  the  patient, 
must  make  a  comprehensive  assessment 
that  includes  the  following: 

(1)  Pre-selection  monitoring.  The 
patient’s  hematocrit  (or  hemoglobin), 
serum  iron,  transferrin  saturation,  serum 
ferritin,  and  blood  pressure  must  be 
measured. 
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(2)  Conditions  the  patient  must  meet 
The  assessment  must  find  that  the 
patient  meets  the  following  conditions: 

(i)  Is  a  home  dialysis  patient. 

(ii)  Has  a  hematocrit  (or  comparable 
hemoglobin  level)  that  is  as  follows: 

(A)  For  a  patient  who  is  initiating  EPO 
treatment,  no  higher  than  30  percent 
unless  there  is  medical  documentation 
showing  the  need  for  EPO  despite  a 
hematocrit  (or  comparable  hemoglobin 
level)  higher  than  30  percent.  (Patients 
with  severe  angina,  severe  pulmonary 
distress,  or  severe  hypertension  may 
require  EPO  to  prevent  adverse 
symptoms  even  if  they  have  higher 
hematocrit  or  hemoglobin  levels.) 

(B)  For  a  patient  who  has  been 
receiving  EPO  from  the  facility  or  the 
physician,  between  30  and  33  percent. 

(iii)  Is  under  the  care  of — 

(A)  A  physician  who  is  responsible 
for  all  dialysis-related  services  and  who 
prescribes  the  EPO  and  follows  the  drug 
labeling  instructions  when  monitoring 
the  EPO  home  therapy;  and 

(B)  A  renal  dialysis  facility  that 
establishes  the  plan  of  care  and 
monitors  the  progress  of  the  home  EPO 
therapy. 

(3)  Conditions  the  patient  or  the 
patient’s  caregiver  must  meet  The 
assessment  must  frnd  that  the  patient  or 
a  caregiver  who  assists  the  patient  in 
performing  self-dialysis  meets  the 
following  conditions: 

(i)  Is  trained  by  the  facility  to  inject 
EPO  and  is  capable  of  carrying  out  the 
procedure. 

(ii)  Is  capable  of  reading  and 
imderstanding  the  drug  labeling. 

(iii)  Is  trained  in,  and  capable  of 
observing,  aseptic  techniques. 

(4)  Care  and  storage  of  drug.  The 
assessment  must  find  that  ETO  can  he 
stored  in  the  patient’s  residence  under 
refrigeration  and  that  the  patient  is 
aware  of  the  potential  hazard  of  a 
child’s  having  access  to  the  drug  and 
syringes. 

(h)  Use  of  EPO  at  home: 
Responsibilities  of  the  physician  or  the 
dialysis  facility.  The  patient’s  physician 
or  dialysis  facility  must — 

(1)  Develop  a  protocol  that  follows  the 
drug  label  instructions; 

(2)  Make  the  protocol  available  to  the 
patient  to  ensure  safe  and  effective 
home  use  of  EPO;  and 

(3)  Through  the  amounts  prescribed, 
ensure  that  the  drug  “on  hand’’  at  any 
time  does  not  exce^  a  2-month  supply. 

PART  41&-SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 

BENEFITS 

1.  'The  authority  citation  for  part  410 
continues  to  read  as  follows: 


Authority:  Secs.  1102, 1832, 1833, 1835, 
1861  (r),  (s),  and  (cc),  1871,  and  1881  of  the 
Social  Security  Act  (42  U.S.C  1302, 1395k, 
13951, 1395n,  1395x  (r),  (s),  and  (cc),  1395hh, 
and  1395rr). 

2.  Nomenclature  change. 

In  §§  410.10(k),  410.50(d),  and 
410.52(a)(4),  “erythropoietin”  is  revised 
to  read  “epoetin”. 

PART  41S-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1122, 1814(b),  1815, 
1833(a),  1861(v),  1871, 1881, 1883,  and  1886 
of  the  Social  Se^ity  Act  (42  U.S.Q  1302, 
1320a-l,  1395f(b),  1395g,  13951(a),  1395x(v), 
1395hh,  1395rr,  1395tt,  and  1395ww). 

§413.170  [Amended] 

2.  In  §  413.170(c)(6),  “Erythropoietin” 
is  revised  to  read  “Epoetin”,  and 

“§  413.170(c)(5)(iii)”  is  revised  to  read 
“paragraph  (c)(6)(iii)  of  this  section.” 

PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a),  1871,  and 
1881  of  the  Social  Security  Act  (42  U.S.C. 
1302, 13951(a),  1395hh.  and  1395rr). 

§  41 4.300  [Amended] 

2.  In  §  414.300(d),  “Erythropoietin”  is 
revised  to  read  “Epoetin”. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Progi^) 

Dated:  September  23, 1993. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  October  13, 1993. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-480  Filed  1-7-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22. 25, 80. 87, 90, 95  and 
99 

[GN  Docket  No.  93-252;  FCC  94-2] 

Private  Land  Mobile  Licenses; 
Reclassification 

In  the  matter  of  implementation  of  sections 
3(n)  and  332  of  the  Communications  Act; 
Regulatory  Treatment  of  Mobile  Services. 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Procediues  for  waiver  petitions. 

SUMMARY:  As  a  result  of  recent 
legislation,  certain  private  land  mobile 
radio  licensees  will  be  reclassified  as 
commercial  mobile  radio  service 
licensees  and  will  be  subject  to  foreign 
ownership  restrictions  within  the  — . 

(Communications  Act  of  1934,  as 
amended.  The  Commission  has  now 
established  a  procedure  by  which  such 
licensees  may  file  a  waiver  petition  with 
the  Commission  to  request  retention  of 
existing  foreign  ownership  that  would 
otherwise  not  be  permitted.  Such  waiver 
petitions  must  be  received  at  the 
Commission  by  February  10, 1994. 

DATES:  This  dociunent  is  effective 
January  10, 1994.  Petitions  for  waiver 
must  be  filed  with  the  Commission  by 
February  10,.  1994. 

ADDRESS:  Federal  (Communications 
Commission,  1919  M  St.  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Private  Radio  Bureau,  Licensing 
Division,  (Consumer  Assistance  Branch, 
(717)  337-1212  (for  information 
regarding  the  filing  of  waiver  petitions). 
For  information  regarding  this  First 
Report  and  Order,  contact  (Carmen 
Cintron  at  (202)  632-6450  (Common 
Carrier  Bureau,  Mobile  Services 
Division)  or  Eric  Malinen  at  (202)  632- 
6497  (Private  Radio  Bureau,  Land 
Mobile  and  Microwave  Division). 
SUPPLEMENTARY  INFORMATION: 

First  Report  and  Order 

Adopted:  )anuaiy  4, 1994;  Released: 
January  5, 1994. 

By  the  Commission: 

/.  Introduction 

1.  On  September  23, 1993,  we 
adopted  a  Notice  of  Proposed  Rule 
Maldng  (Notice)  i  in  which  we 
propo^,  inter  alia,  to  establish  a 
procedure  by  which  private  land  mobile 
radio  licensees  that  will  be  reclassified 
as  commercial  mobile  radio  service 
((CMRS)  providers  pursuant  to  this  rule 
making  proceeding  could  file  a  waiver 
petition  to  retain  existing  foreim 
ownership.  We  now  establish  the  filing 
procedure  for  these  waiver  petitions  and 
remind  all  potentially  affected  licensees 
of  the  February  10, 1994,  filing 
deadline.  We  also  emphasize  that  filing 
such  a  petition  will  not  prejudice  the 
licensee’s  right  at  a  later  date  to  assert 


<  GN  Docket  No.  93-252,  8  FCC  Red  7988,  8002- 
03  11  7&-78  (1993),  58  FR  53169  (October  14, 
1993). 
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that  it  should  not  be  classified  as  a 
CMRS  provider. 

n.  Background 

2.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Budget 
Act)  2  amended  sections  3{n)  and  332  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  153(n),  332 
(Communications  Act),  to  create  a 
comprehensive  regulatory  framework 
for  all  mobile  radio  services.  “(Alny 
provider  of  a  private  land  mobile  service 
that  will  be  treated  as  a  common  carrier 
as  a  result  of  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993”  is  subject  to  the  foreign 
ownership  restrictions  imposed  on 
common  carriers  by  section  310(b)  of 
the  Communications  Act,  47  U.S.C. 
310(b).3  Nevertheless,  the  statute  allows 
affected  licensees  to  petition  the 
Commission  for  waiver  of  the 
application  of  section  310(b)  to  any 
foreign  ownership  that  lawfully  existed 
as  of  May  24, 1993.  The  statute  requires 
that  these  petitions  for  waiver  be  filed 
with  the  Commission  by  February  10, 
1994  (within  6  months  of  enactment  of 
the  Budget  Act).  The  Commission  may 
grant  such  waivers  to  eligible  petitioners 
only  upon  the  following  conditions: 

(A)  The  extent  of  foreign  ownership 
interest  shall  not  be  increased  above  the 
extent  which  existed  on  May  24, 1993. 

(B)  Such  waiver  shall  not  permit  the 
subsequent  transfer  of  ownership  to  any 
other  person  in  violation  of  section  310(b). 

47  U.S.C.  332(c)(6)(A),  (B).-* 

3.  Section  310(b)  states  in  relevant 
part: 

No  *  •  *  common  carrier  •  •  •  license 
shall  be  granted  to  or  held  by — 

(1)  any  alien  or  the  representative  of  any 
alien; 

(2)  any  corporation  organized  under  the 
laws  of  any  foreign  government; 

(3)  any  corporation  of  which  any  officer  or 
director  is  an  alien  or  of  which  more  than 
one-fiflh  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens  or  their 
representatives  or  by  a  foreign  government  or 
representative  thereof  or  by  any  corporation 
organized  under  the  laws  of  a  foreign 
country; 


*Pub.  L  No.  103-66,  Title  VI,  56002(b),  107  Stat. 
312,  392,  395  (1993);  see  H.R.  Conf.  Rep.  No.  213, 
103(1  Cong.,  1st  Sess.  492,  494-95  (1993),  reprinted 
in  1993  U.S.  Code  Cong.  &  Admin.  News  1179, 
1163-64. 

1  See  47  U.S.C  332(cH6);  see  also  Budget  Act, 
Section  6002(c)(2KB)  (effective  dates).  For  the  text 
of  Section  310(b),  see  paragraph  3,  infra. 

<In  regard  to  condition  (B),  the  legislative  history 
of  the  amended  statute  states:  "In  eHect,  this 
condition  “grandfathers"  only  the  particular  person 
who  bolds  the  foreign  ownership  on  May  24, 1993; 
the  “grandfathering”  does  not  transfer  to  any  future 
foreign  ownen."  H.R.  Conf.  Rep.  No.  213, 103d 
Cong.,  1st  Sess.  495  (1993),  reprinted  in  1993  U.S. 
Code  Cong.  &  Admin.  News  1184. 


(4)  any  corporation  directly  or  indirectly 
controlled  by  any  other  corporation  of  which 
any  officer  or  more  than  one-fourth  of  the 
directors  are  aliens,  or  of  which  more  than 
one-fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government 
or  representative  thereof,  or  by  any 
corporation  organized  under  the  laws  of  a 
foreign  country,  if  the  Ck)mmission  finds  that 
the  public  interest  will  be  served  by  the 
refusal  or  revocation  of  such  license. 

For  the  purposes  of  section  310(b), 
certain  partnership  interests,  as  well  as 
certain  other  interests  held  by  non¬ 
corporate  entities  and  associations,  may 
be  considered  ownership  interests.® 

4.  The  Notice  proposed  to  establish  a 
petition  procedure  to  allow  licensees  to 
“grandfather”  their  foreign  ownership. 
Under  this  procedure,  petitioners  would 
be  required  to  (1)  identify  all  foreign 
persons  or  entities  holding  an  interest  in 
the  licensee  and  the  percentage  of 
ownership  interest  for  each;  and  (2) 
certify  that  the  identity  and  level  of 
foreign  ownership  are  unchanged  since 
May  24, 1993,  and  that  no  change  will 
occur  in  the  future  (other  than 
divestiture  of  a  foreign  ownership 
interest  to  a  domestic  person  or  entity) 
without  prior  notice  to  the 
Commission.6 

5.  The  Notice  indicated  that  we 
intend  to  place  the  burden  on  licensees 
to  nie  petitions,  regardless  of  whether 
we  have  made  a  final  determination  as 
to  whether  the  licensee  is  subject  to 
reclassification  as  a  CMRS  provider. 
Furthermore,  the  Notice  stated  that 
while'  the  filing  of  a  p)etition  would  not 
prejudice  a  licensee’s  future  ailments 
as  to  whether  it  should  be  reclassified, 
licensees  who  failed  to  file  a  timely 
petition  would  be  subject  to  immediate 
enforcement  of  our  foreign  ownership 
restrictions.2 

III.  Comments 

6.  A  single  commenter  responded  to 
this  issue.  Roamer  One,  Inc.,  argues  that 
the  Notice  misread  the  Budget  Act’s 
amendment  to  the  Communications  Act 
to  the  extent  that  it  imposes 
“immediate”  foreign  ownership 
restrictions  on  all  private  radio 


s  Se«  e.g.,  Wilner  ft  Scheiner,  103  FCC  2d  511 
(1985),  reconsideration  granted  in  part,  1  FCC  Red 
12  (1986):  see  also  Moving  Phones  Partnership,  LP. 
v.  FCC,  998  F.2d  1051, 1055-57  (D.C  Cir.  1993). 
Section  310(b)  was  amended  in  1974  to  eliminate 
the  restriction  on  alien  ownership  of  private  radio 
licensees.  Pub.  L.  93-505,  88  Stat  1576;  H.R.  Report 
No.  93-1423, 93rd  Cong.,  2d  Sess.,  reprinted  in 
1974  U.S.  Code  Cong,  ft  Admin.  News  6305,  6307, 
However,  the  ban  on  licensing  radio  facilities  to 
foreign  governments  or  representatives,  established 
in  section  310(a),  still  applies  to  all  licensees. 

•  Notice,  8  FCC  Red  at  8002-03  1 77. 
rid.  at  8003  1  78. 


licensees.®  It  maintains  that  while  the 
Notice  refers  to  private  land  mobile 
service  providers  that  “may”  be  treated 
as  common  carriers,  the  statute  refers  to 
existing  private  land  mobile  service 
providers  that  “will”  be  treated  as 
common  carriers  as  a  result  of  the 
enactment  of  the  Budget  Act.®  It 
contends  that,  prior  to  the  completion  of 
this  rule  making  proceeding,  the 
Commission  may  not  impose  alien 
ownership  restrictions  on  private  radio 
licensees  who  are  unlikely  to  be 
classified  as  CIMRS  providers.^® 

IV.  Discussion 

A.  Who  Should  File  a  Waiver  Petition 

7.  Initially,  we  agree  with  Roamer  One 
that  Section  332(c)(6)  does  not  impose 
foreign  ownership  restrictions  on  all 
private  radio  licensees.  As  noted  above, 
the  foreign  ownership  restrictions  apply 
only  to  those  current  private  land 
mobile  service  providers  that  “will  be” 
classified  as  CMRS  providers  “as  a 
result  of  enactment  of  the  [Budget  Act].” 
As  we  discussed  in  the  Notice,  a  private 
land  mobile  radio  licensee  could 
potentially  be  reclassified  as  a  dMRS 
licensee  if  it  meets  two  criteria:  Its 
service:  (1)  Is  “provided  for  profit,”  and 
(2)  makes  “interconnected  service” 
available  “to  the  public”  or  “to  such 
classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.”  In  addition,  it  is 
possible  that  a  service  might  not  fully 
satisfy  the  two  criteria,  but  nonetheless 
be  classified  as  CMRS  if  the 
Commission  were  to  find  that  the 
service  is  the  “functional  equivalent”  of 
CMRS.ii  If  a  licensee  determines  that 
there  is  a  possibility  that  it  will  be 
reclassified  as  a  CMRS  provider,  it  must 
also  determine  whether  its  foreign 
ownership  as  of  May  24, 1993,  would  be 
prohibited  under  section  310(b).i2 

8.  Final  rules  governing  regulatory 
classification  of  mobile  services  may  not 
be  available  on  or  before  the  February 
10, 1994,  filing  deadline.  We  recognize 
that  this  presents  private  land  mobile 
licensees  with  the  potentially  difficult 
decision  of  whether  they  should  file 
petitions  for  waiver.  'Therefore,  in 
instances  where  there  is  any  chance  at 
all  that  the  licensee  might  later  be 
classified  as  a  CMRS  provider,  we 
strongly  encourage  the  licensee  to  err  on 
the  side  of  filing  and  thereby  preserve 
all  of  its  rights  under  the  new  statutory 
provisions.  Similarly,  if  a  licensee  is 


■  Comments  of  Roamer  One,  Inc,  at  15-16  (Nov. 
8, 1993);  see  also  id.  at  iii-iv. 

•Id.  at  15. 

>old. 

11  See  Notice.  8  FCC  Red  at  7990-96 11 10-40. 

12  See  piaragraph  3.  supra. 
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uncertain  of  whether  it  would  be 
affected  by  section  310(b)  restrictions 
absent  a  waiver,  we  strongly 
recommend  that  the  licensee  file  a 
petition. 

B.  Contents  of  Waiver  Petition 

9.  As  noted  above,  section  332(c)(6) 
permits  the  Commission  to  grant  waiver 
petitions  only  where  two  conditions  are 
met.  First,  the  waiver  can  only  cover 
“the  [licensee’s]  extent  of  foreign 
ownership  interest  [that  has]  not  *  *  * 
increased  above  the  extent  which 
existed  on  May  24, 1993.”  Consistent 
with  the  legislative  history  quoted 
previously  (see  note  4,  supra),  we 
interpret  this  language  to  refer  to  the 
precise  identities  of  persons  or  entities 
and  not  merely  to  preexisting  levels  of 
foreign  ownership  interests.  Petitioners 
must  therefore  identify  in  their  petitions 
all  foreign  interests  in  the  licensee  as  of 
May  24, 1993,  that  would,  absent  a 
waiver,  be  subject  to  the  section  310(b) 
restrictions  and  for  which  a  waiver  is 
sought.  For  instance,  except  as  noted 
below,  petitioners  should  specifically 
identify  all  foreign  persons  or  entities 
holding  an  ownership  interest  in  the 
licensee  and  the  percentage  of 
ownership  interest  of  each  and  identify 
all  foreign  partners,i3  officers,  and 
directors,  regardless  of  whether  they 
have  any  ownership  interest.  While  we 
will  not  require  publicly  traded 
corporations  to  identify  each  foreign 
stockholder  in  instances  where  this 
requirement  would  be  esp>ecially 
onerous,!*  we  note  that  it  is  the 
responsibility  of  all  petitioners  to  ensure 
that  all  foreign  ownership  listed  in  the 
petition,  including  that  held  by 
individual  stockholders,  did  exist  as  of 
May  24, 1993,  and  to  retain 


Petitioners  must  list  all  foreign  partners 
regardless  of  whether  they  are  generic  or  limited 
partners,  except  that  petitioners  need  not  list  a 
limited  partner  (1)  whose  level  of  ownership 
interest  in  the  licensee  does  not  exceed  the  level 
allowed  by  section  310(b).  and  (2)  who  is 
‘'insulated”  bom  the  management  and  control  of 
the  partitership.  See.  e.g..  Wilner  and  Scbeiner. 
supra,  103  FCC  2d  at  517  n.  31.  520  n.  43; 
Attribution  of  Ownership  Interests.  Memorandum 
Opinion  and  Order  in  MM  Docket  No.  83-46.  58  RR 
2d  604,  619-20 11 48-50  (1985). 

1'*  For  a  deHnition  of  such  corporations,  see  First 
Report  and  Order  and  Memorandum  Opinion  and 
Order  on  Reconsideration  in  CC  Docket  Nos.  90-6. 
85-388.  6  FCC  Red  6185.  6213  1  63  (1991). 

IS  See,  e.g..  Advanced  Mobile  Phone  Inc..  54  RR 
2d  354,  362  1  29  (Com.  Car.  Bur.  1983)  (applicant 
demonstrated  sufficient  compliance  with  the 
requirements  of  FCC  Form  401  by  indicating  the 
percentage  of  its  common  stock  held  or  voted  by 
aliens,  and  by  listing  the  identities  of  its  ten  largest 
stockholders  and  stating  that  none  of  them  was  an 
alien,  and  would  not  be  required  to  circulate  a 
questionnaire  to  all  of  its  stockholders).  The  burden 
will  be  on  any  entity  claiming  such  an  onerous 
burden  to  explain  why  Identifying  individual 
shareholders  would  be  extrao^inarily  burdensome. 


documentation  substantiating  that 
ownership. 

10.  The  second  condition  is  that  the 
waiver  cannot  permit  any  “subsequent 
transfer  of  ownership  to  any  other 
person  in  violation  of  section  310(b).” 

We  interpret  “subsequent”  here  to  mean 
subsequent  to  May  24, 1993.  Petitioners 
must  therefore  certify  in  their  petitions 
that  the  identity  and  percentages  of  each 
listed  component  of  foreign  ownership 
are  unchanged  since  May  24, 1993,  and 
that  each  listed  foreign  officer,  director 
or  partner  continues  to  hold  the  same 
position.  The  waiver  can  recognize  only 
the  particular  person  or  entity  that  held 
the  ownership  interest  on  May  24, 1993; 
it  cannot  recognize  any  subsequent 
transfers  to  other  foreign  owners  or 
foreign  officers  or  directors.1*  If. 
following  the  grant  of  a  waiver  in  light 
of  the  above  condition,  a  licensee 
wishes  to  transfer  “grandfathered” 
foreign  ownership  interests,  the  waiver 
will  remain  valid  (for  the  remaining 
“grandfathered”  interests)  only  if  the 
transfer  is  made  to  a  domestic  person  or 
entity.17  The  same  is  true  for 
“grandfathered”  partners,  officers,  and 
directors. 

C.  Effective  Date  of  Section  310(b) 
Restrictions 

11.  Roamer  One  appears  to  object  to 
our  statement  in  the  Notice  that  “all 
reclassifiable  private  licensees  are 
immediately  suh\e(A  to  the  foreign 
ownership  restrictions  on  common 
carriers  by  section  310(b),”  i®  As  noted 
above,  Rciamer  One  contends  that,  prior 
to  the  completion  of  this  rule  making 
proceeding,  the  Commission  should  not 
impose  alien  ownership  restrictions  on 
private  radio  licensees  who  are  unlikely 
to  be  classified  as  CMRS  providers.  We 
agree  that  the  restrictions  in  section 
310(b)  would  only  apply  to  licensees 
that  are  actually  reclassified  pursuant  to 
the  statute  and  its  implementation  in 
this  rule  making.  Section  310(b)  does 
not  and  will  not  apply  to  private  land 
mobile  radio  licensees  who  will  not  be 
reclassified  as  CMRS  providers.  On  the 


S«e  note  4,  supra.  Thus,  transfers  to  aliens  that 
occurred  after  May  24  are  not  covered  by  the 
grandfathering  provisions  of  the  Budget  Act  even  if 
they  occurred  before  the  Budget  Act  was  enacted  on 
August  10, 1993.  where  such  a  transfer  is  found  to 
create  an  ownership  interest  in  violation  of  section 
310(b),  the  licensee  will  be  required  to  comply  with 
section  310(b)  with  respect  to  that  interest, 
regardless  of  whether  alien  ownership  in  the 
licensee  that  existed  prior  to  May  24  is 
grandfathered. 

ir  Licensees  seeking  to  transfer  their  ownership  or 
control  would  also  be  required  to  comply  with 
section  310(d)  of  the  Communications  Act,  47 
U.S.C.  310(d).  and  with  applicable  Commission 
rules. 

'"Notice.  8  FCC  Red  at  8002  1  76  (emphasis 
added). 


Other  hand,  the  statute  does  require 
immediate  enforcement  of  section 
310(b)  for  private  land  mobile  providers 
that  are  reclassified  as  CMRS.  Section 
6002(c)(2)(B)  of  the  Budget  Act  states: 

[Ajny  private  land  mobile  service  provided 
by  any  person  before  (the  Budget  Act’s]  date 
of  enactment,  and  any  paging  service 
utilizing  frequencies  allocated  as  of  January 
1, 1993,  for  private  land  mobile  services, 
shall,  except  for  purposes  of  section  332(c)(6) 
of  [the  Communications  Act),  be  treated  as  a 
private  mobile  service  until  3  years  after  such 
date  of  enactment. 

Budget  Act,  section  6002(c)(2)(B) 
(emphasis  added).  Although  other 
common  carrier  regulation  may  not 
apply  to  some  licensees  for  3  years, 
unless  a  licensee  timely  files  and  is 
granted  a  waiver  pursuant  to  section 
332(c)(6),  section  310(b)  will  apply 
immediately  upon  the  effective  date  of 
our  rules  reclassifying  the  licensee’s 
service  as  CMRS.  Accordingly,  as  stated 
above,  licensees  that  may  be  reclassified 
should  file  a  timely  waiver  request  to 
grandfather  any  foreign  ownership  or 
other  interest  that  existed  as  of  May  24, 
1993,  and  that  might  be  affected  by  the 
application  of  section  310(b). 

V.  Petitioning  Procedure 

12.  In  light  of  the  above,  we  adopt  the 
following  petitioning  procedure.  First, 
petitions  should  be  in  an  informal,  letter 
format,  and  must  contain  the  caption 
“COMMERCIAL  MOBILE  RADIO 
SERVICE  FOREIGN  OWNERSHIP 
WAIVER  PETmON.”  Petitions  must 
clearly  specify  the  licensee’s  name, 
radio  service,  call  sign(s),  station 
address(es)  or  geographical  location(s). 
and  contact  person  with  telephone 
number.  Petitions  must  specifically 
request  a  waiver  of  section  310(b). 
identify  the  particular  subsection(s)  of 
section  310(b)  for  which  the  waiver  is 
requested,  and  state  that  the  waiver  is 
sought  under  section  332(c)(6).  'The 
original  copy  of  the  waiver  petition 
must  be  signed  by  the  licensee,!®  and 
this  signature  will  be  taken  to  certify 
that  all  statements  made  in  the  (>etition 
are  true,  complete,  correct,  and  made  in 
good  faith. 

13.  In  addition,  as  proposed  in  the 
Notice,  petitions  must: 

(1)  identify  by  name,!®  as  of  May  24, 1993, 
all  foreign  persons  or  other  entities  holding 
ownership  interests  in  the  licensee,  directly 
or  indirectly,  that  would,  absent  a  waiver,  not 
be  permitted  to  hold  such  interests  under 
section  310(b),  and  for  which  a  waiver  is 


'"See  Section  1.913  of  the  Commission's  Rules. 
47  CFR  1.913. 

2"  As  noted  previously,  publicly  traded 
corporations  are  not  required  to  identify  all 
individual  stockholders  when  to  do  so  «vould 
constitute  an  especially  onerous  burden.  See  notes 
14-15,  supra,  and  accompanying  text. 
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sought;  likewise,  petitions  must  identify 
similarly  situated  foreign  partners,  officers, 
or  directors  of  the  licensee,  regardless  of 
whether  they  have  any  ownership  interest  in 
the  licensee; 

(2)  as  applicable,  as  of  May  24, 1993, 
identify  the  following  for  each  person  or 
other  entity  (including  officers,  directors  and 
partners)  identified  in  (1)  above:  residence, 
citizenship,  office  or  directorship  held, 
number  of  shares  or  nature  of  partnership 
interests,  number  of  votes,  and  percentage  of 
votes;  also,  if  the  entity  is  other  than  an 
individual,  petitions  must  also  identify  the 
name,  address,  and  citizenship  of  the  natural 
person  authorized  to  vote  the  stock;  and 

(3)  Answer  the  following: 

(a)  Have  the  ownership  and  other  interests 
listed  pursuant  to  (1)  and  (2)  above  remained 
the  same  since  May  24, 1993? 

(b)  Have  the  officers,  directors  or  partners 
continued  to  retain  their  positions  since  May 
24, 1993? 

If  the  answer  to  (a)  or  (b)  is  “No,”  please 
explain. 

14.  Petitioners  must  also  certify  that, 
in  the  case  of  an  individual  petitioner, 
he  or  she  is  not  subject  to  a  denial  of 
federal  benefits,  that  includes  FCC 
benefits,  pursuant  to  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988,  21  U.S.C. 
section  862,  or,  in  the  case  of  a  non- 
individual  petitioner,  (e.g.,  corporation, 
partnership,  or  other  unincorporated 
association),  no  party  to  the  application 
is  subject  to  a  denial  of  federal  benefits, 
that  includes  FCC  benefits,  pursuant  to 
that  section.  For  the  definition  of  a 
“party”  for  these  purposes,  see  47  CFR 
1.2002(b). 

15.  The  Commission  has  no  authority 
to  extend  the  Congressionally  mandated 
deadline  date,  so  it  is  imperative  that 
waiver  petitions  be  filed  on  time.  To  be 
timely  received,  petitions  must,  by 
February  10, 1994,  be  either  (1)  hand- 
deliver^  to  the  offices  of  the  FCC  in 
Gettysburg,  Pennsylvania,  at  the  address 
below,  or  (2)  received  through  the  U.S. 
Mail  or  other  mail  delivery  service  at 
the  address  below. 

Federal  Communications  Commission, 
Attn:  CMRS  Foreign  Ownership 
Waiver  Petition,  1270  Fairfield  Road, 
CJettysburg,  Pennsylvania  17325 — 
7245. 

Licensees  should  file  one  original  and 
two  copies.  These  petitions  do  not 
require  a  filing  fee. 

VI.  Final  Regulatory  Flexibility  Analysis 

16.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604,  the 
Commission’s  final  analysis  is  as 
follows: 

A.  Need  for,  and  Purpose  of,  This 
Action 

As  a  result  of  recent  legislation, 
certain  private  land  mobile  radio 
licensees  will  be  reclassified  as 


commercial  mobile  radio  service 
licensees  and  will  be  subject  to  foreign 
ownership  restrictions  within  the 
Commimications  Act  of  1934,  as 
amended.  This  present  First  Report  and 
Order  describes  the  procedure  by  which 
such  licensees  may  file  a  waiver  petition 
with  the  Commission  to  request 
retention  of  existing  foreign  ownership 
that  would  otherwise  not  be  permitted. 

B.  Summary  of  the  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

In  regard  to  the  foreign  ownership 
issue  addressed  by  this  First  Report  and 
Order,  no  comments  were  submitted  in 
response  to  our  Initial  Regulatory 
Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 

No  signific^t  alternatives  were 
considered. 

VII.  Ordering  Clauses 

17.  Accordingly,  It  is  Ordered  That. 
pursuant  to  the  authority  of  sections 
4(i),  303(r),  and  332(c)(6)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r),  and 
332(c)(6),  this  First  Report  and  Order  is 
adopted,  elective  upon  publication  in 
the  Federal  Register.21 

18.  For  further  information  on  filing  a 
waiver  petition,  contact  the  Private 
Radio  Bureau,  Licensing  Division, 
Consumer  Assistance  Branch,  (717) 
337-1212.  For  further  information 
regarding  this  First  Report  and  Order, 
contact  Carmen  Cintron  at  (202)  632- 
6450  (Common  Carrier  Bureau,  Mobile 
Services  Division)  or  Eric  Malinen  at 
(202)  632-6497  (IMvate  Radio  Bureau, 
Land  Mobile  and  Microwave  Division). 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-511  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  S712-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  North 
American  Free  Trade  Agreement 
Implementation  Act 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 


21  In  light  of  the  statutory  deadline  for  filing 
petitions,  we  find  that  there  is  good  cause  to  make 
this  action  effective  immediately  upon  publication 
in  the  Federal  Register. 


SUMMARY:  The  Director  of  Defense 
Procurement  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  integrate  Buy  American  Act 
and  Balance  of  Payments  Program 
waivers  necessitated  by  the  North 
American  Free  Trade  Agreement 
Implementation  Act  with  similar 
existing  Department  of  Defense  waivers 
for  countries  with  memoranda  of 
understanding  or  other  international 
agreements. 

DATES:  Effective  Date:  January  1, 1994. 
This  rule  applies  to  solicitations  issued 
on  or  after  January  1, 1994. 

Comment  Date:  Comments  on  the 
interim  DFARS  rule  should  be 
submitted  in  writing  to  the  address 
shown  below  on  or  before  February  9, 
1994,  to  be  considered  in  the 
formulation  of  a  final  rule.  Please  cite 
DFARS  Case  93-D310  in  all 
correspondence  related  to  this  issue. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council.  A  l*rN:  Mrs.  Alyce  Sullivan, 
OUSD  (A&T)DPPAR).  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  697- 
9845. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alyce  Sullivan,  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Chapter  Ten  of  the  North  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act  of  1993  requires  the 
United  States,  Canada,  and  Mexico  to 
eliminate  “buy  national”  restrictions  on 
non-defense  related  purchases  by  the 
federal  governments.  NAFTA  is  being 
implemented  in  the  Federal  Acquisition 
Regulation  but  also  requires  revision  of 
the  DFARS  to  integrate  Buy  American 
Act  and  Balance  of  Payments  Program 
waivers  necessitated  by  NAFTA  with 
similar  existing  Departoent  of  Defense 
waivers  for  countries  with  memoranda 
of  imderstanding  or  other  international 
agreements. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 

significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  waives  the  Buy 
American  Act  for  certain  Mexican  and 
Canadian  products.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been, prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration. 
Comments  are  invited.  Comments  from 
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small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  dte  DFARS  Case  93-610  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwoik  Reduction  Act  applies 
because  the  provisions  at  252.225-7006, 
Buy  American  Act-Trade  Agreements- 
Balance  of  Payments  Program 
Certificate,  and  252.225-7035,  Buy 
American  Act-North  American  Free 
Trade  Agreement  Implementation  Act- 
Balance  of  Payments  Program 
Certificate,  require  offerors  to  list  the 
line  item  number  and  country  of  origin 
for  any  end  product  other  thw  a 
domestic  end  product.  Accordingly,  a 
request  for  clearance  of  a  new 
information  collection  requirement 
concerning  the  North  American  Free 
Trade  Agreement  Act  is  being  submitted 
to  the  Office  of  Management  and  Budget 
under  44  U.S.C  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  b^use  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  signed  into  law  on 
De<»mber  8, 1993,  becomes  effective  on 
January  1, 1994.  However,  pursuant  to 
Public  Law  98-577  and  Federal 
Acquisition  Regulation  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  FAR  subpart 
1.3. 

PART  22&-FOREIGN  ACQUISITION 

2.  Section  225.000-70  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

225.000-70  Definitions. 

As  used  in  this  part — 

*  -  *  tk  *  * 


(m)  U.S.  made  end  product  is  defined 
in  the  clause  at  252,225-7007,  Trade 
Agreements. 

3.  Section  225.000-71  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)(1)  to 
read  as  follows; 

225.000-71  General  guidelines. 

tk  *  *  *  * 

(a)  Statutory  or  policy  restrictions. 

***** 

(2)  Where  an  exception  to  or  waiver 
of  a  restriction  would  result  in  award  of 
a  foreign  end  product,  apply  the  policies 
and  procedures  of  the  Buy  American 
Act  or  the  Balance  of  Payments 
Program,  and,  if  applicable,  the  trade 
agreements. 

***** 

(c)  Trade  agreements.  (1)  Determine 
whether  the  product  is  covered  by  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (see  subpart  225.4). 
***** 

4.  Section  225.105  (3)  and  (5)(ii)(A) 
are  revised  to  read  as  follows: 

225.105  Evaluating  offers. 
***** 

(3)  Treat  offers  of  eligible  products 
under  acquisitions  subject  to  the  Trade 
Agreements  Act  or  NAIT'A  as  if  they 
were  qualifying  country  offers.  (See 
Example  4  of  Table  25-1,  Evaluation.) 
***** 

(5)*  *  • 

(ii)*  •  * 

(A)  “U.S.  made  end  product”  under 
trade  agreements; 

***** 

5.  Section  225.109(a)  is  revised  to 
read  as  follows; 

225.109  Solicitation  provisions  and 
contract  dausss. 

(a)  Use  the  provision  at  252.225-7000, 
Buy  American  Act — Balance  of 
Payments  Program  Certificate,  instead  of 
the  provisions  at  FAR  52.225-1,  Buy 
American  Certificate,  and  FAR  52.225- 
6,  Balance  of  Payments  Program 
Certificate.  Use  the  provision  in  any 
solicitation  which  includes  the  clause  at 

252.225- 7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  imless 
the  solicitation  includes  either  the 
clause  at  252.225-7007,  Trade 
Agreements  Act.  or  the  clause  at 

252.225- 7036,  North  American  Free 
Trade  Agreements  Implementation  Act 
***** 

6.  Section  225.401  is  revised  to  read 
as  follows: 

225.401  Definitions. 

Eligible  product  means,  instead  of  the 
definition  at  FAR  25.401,  a  designated. 


NAFTA,  or  Caribbean  Basin  country  end 
product  in  the  categories  listed  in 
225.403.70. 

7.  Section  225.402  is  amended  by 
revising  paragraphs  (c)  (i)  and  (ii)  to 
read  as  follows: 

225.402  Policy. 

***** 

(c)(i)  Except  as  provided  in  paragraph 
(c)(ii)  of  this  section,  do  not  purchase 
nondesignated  country  end  products 
subject  to  the  Trade  Agreements  Act 
unless  they  are  NAFTA.  Caribbean 
Basin  or  qualifying  country  end 
products  (see  225.872-1). 

(ii)  National  interest  waivers  under 
section  302(b)(2)  of  the  Trade 
Agreements  Act  are  approved  on  a  case- 
by-case  basis.  Except  as  delegated  in 
paragraphs  (c)(ii)  (A),  (B),  and  (C)  of  this 
section,  a  request  for  a  national  interest 
waiver  shall  include  supporting 
rationale  and  be  submitt^  under 
department/agency  procedures  to  the 
Director  of  Defense  Procurement. 
***** 

8.  Section  225.403-70  is  amended  by 
revising  the  introductory  paragraph  and 
by  removing  Federal  Supply  Group 
(FSG)  52.  and  the  Category/Description 
of  Measuring  tools,  to  read  as  follows; 

225.403-70  Products  subject  to  trade 
agreement  acts. 

Foreign  end  products  subject  to  the 
Trade  Agreements  Act  and  NAFTA  are 
those  in  the  following  Federal  supply 
groups  (FSG).  If  a  pn^uct  is  not  in  one 
of  the  listed  groups,  the  Trade 
Agreements  Act  and  NAFTA  do  not 
apply.  As  noted  in  FAR  25.401, 
Caribbean  Basin  country  end  products 
are  limited  to  those  end  products  which 
are  eligible  for  duty-free  treatment 
under  19  U.S.C  2703(b).  The  list  of 
products  has  been  annotated  to  indicate 
those  products  which,  due  to  this 
limitation,  are  eligible  for  designated 
and  NAFTA  countries,  but  are  not 
presently  eligible  for  Caribbean  Basin 
countries. 

***** 

225.407  [Amended] 

9.  Section  225.407  is  redesignated  as 
225.408;  paragraphs  (a)(1)  and  (a)(2)(A) 
of  newly  designated  section  225.408  are 
amend^  by  removing  the  word  “Act” 
wherever  it  appears  after  “Trade 
Agreements”;  and  new  paragraphs  (a) 

(3)  and  (4)  are  added,  to  read  as  follows: 

225.408  Solicitation  provision  and 
contract  clause. 

■  (a)*  *  * 

(3)  Use  the  provision  at  252.225-7035, 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
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Act — Balance  of  Payments  Program 
Certificate,  instead  of  the  provision  at 
FAR  52.225-20,  Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program  Certificate,  in  all 
solicitations  that  include  the  clause  at 

252.225-7036,  North  American  Free 
Trade  Agreement  Implementation  Act. 

(4)  (A)  Use  the  clause  at  252.225- 
7036,  North  American  Free  Trade 
Agreement  Implementation  Act,  instead 
of  the  clause  at  FAR  52.225-21,  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program.  The 
clause  need  not  be  used  where  purchase 
from  foreign  sources  is  restricted  (see 
225.403(d)(1)(B)).  The  clause  may  be 
used  where  the  contracting  officer 
anticipates  a  waiver  of  the  restriction. 

(B)  Use  the  clause  in  all  solicitations 
and  contracts  for  the  items  listed  at 
225.403-70,  when  the  estimated  value  is 
$50,000  or  more  and  the  Trade 
Agreements  Act  does  not  apply.  Include 
the  clause  in  solicitations  for  multiple 
line  items  if  any  line  item  is  subject  to 
NAFTA. 

(C)  Application  of  the  procedures  in 
225.402(a)  and  the  acouisition  of 
noneligible  and  eligible  products  under 
the  same  solicitation  may  result  in  the 
application  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  to 
only  some  of  the  items  solicited.  In  such 
case,  indicate  in  the  schedule  those 
items  covered  by  the  Act. 

10.  Section  225.602(3)(ii)  is  revised  to 
read  as  follows: 

Subpart  225.6 — Customs  and  Duties 

225.602  Policy. 

***** 

(3)»  *  * 

(ii)  Eligible  products  (end  products 
but  not  components)  on  defense 
contracts  subject  to  the  Trade 
Agreements  Act  or  NAFTA;  and 

***** 

11.  Section  225.603  is  amended  to 
add  new  paragraph  (l)(ii)(C),  and  to 
revise  paragraph  (l)(iii)(C)(3)  to  read  as 
follows: 

225.603  Procedures. 
***** 

(1)‘  *  * 

(ii)  *  •  » 

(C)  252.225-7037,  Duty-Free  Entry— 
NAFTA  Country  End  Products  and 
Supplies;  or 

***** 

(iii)  *  *  * 

(O*  *  * 

(3)  Such  acquisition  abroad  is 
authorized  by  the  terms  of  the  contract, 
the  subcontract,  or  by  the  contracting 


officer.  In  any  case,  follow  the 
procedures  required  by  the  clauses  in 
FAR  52.225-10,  Duty-Free  Entry,  and 

252.225- 7009,  Duty-Free  Entry — 
Qualifying  Country  End  Products  and 
Supples,  and  252.225-7037,  Duty-Free 
Entry — NAFTA  Country  End  Products 
and  Supplies,  to  the  extent  practicable. 
***** 

12.  Section  225.605-70  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  adding  new  paragraph  (c)  to 
read  as  follows: 

225.605-70  Additional  solicitation 
provisions  and  contract  clauses. 
***** 

(c)  Use  the  clause  at  252.225-7037, 
Duty-Free  Entry — NAFTA  Country  End 
Products  and  Supplies,  in  all 
solicitations  and  contracts  for  supplies 
and  services  when  the  clause  at  FAR 

52.225- 10,  Duty-Free  Entry,  is  not  used 
and  NAFTA  applies  (see  225.403-70). 
***** 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

13.  Section  252.225-7001  is  amended 
by  revising  the  clause  heading  and 
paragraph  (c)  to  read  as  follows: 

252.225- 7001  Buy  American  Act  and 
Balance  of  Payments  Program. 

As  prescribed  in  225.109(d),  use  the 
following  clause: 

Buy  American  Act  and  Balance  of  Payments 
Program  (January  1994) 
***** 

(c)  The  Contractor  agrees  that  it  will 
deliver  only  domestic  end  products  unless, 
in  its  offer,  it  specified  delivery  of  other  end 
products  in  the  Buy  American  Act  and 
Balance  of  Payments  Certificate  or  the  Buy 
American  Act — ^Trade  Agreements — Balance 
of  Payments  Program  Certificate.  An  offer 
certifying  that  a  qualifying  country  end 
product  will  he  supplied  requires  the 
Contractor  to  deliver  a  qualifying  country 
end  product  or  a  domestic  end  product. 
***** 

(End  of  clause) 

14.  Section  252.225-7006  is  amended 
by  revising  the  section  heading,  the 
clause  title,  and  paragraph  (a); 
paragraph  (b)  is  revised;  paragraph 
(c)(2)(v)  is  redesignated  as  paragraph 
(vi)  and  reprinted  for  the  convenience  of 
the  reader;  and  a  new  paragraph  (c)(2)(v) 
is  added,  to  read  as  follows: 

252.225- 7006  Buy  American  Act— Trade 
Agreements— Balance  of  Payments 
Program  Certificate. 

As  prescribed  in  225.408(a)(1),  use  the 
following  provision: 


Buy  American  Act — ^Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
(Jan.  1994) 

(a)  Definitions. 

Ckjribbean  Basin  country  end  product, 
designated  country  end  product,  domestic 
end  product,  NAFTA  country  end  product, 
nondesignated  country  end  product, 
qualifying  country  end  product,  and  U.S. 
made  end  product  have  the  meanings  given 
in  the  Trade  Agreements  or  Buy  American 
Act  and  Balance  of  Payments  Program 
clauses  of  this  solicitation. 

(b)  Evaluation. 

Offers  will  be  evaluated  by  giving 
preference  to  U.S.  made  end  products, 
qualifying  country  end  products,  designated 
country  end  products,  NAFTA  country  end 
products,  and  Caribbean  Basin  country  end 
products  over  other  end  products. 

(c)  Certifications.  *  •  » 

(v)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
products:  (insert  line  item  number)  (insert 
country  of  origin). 

(vi)  The  Offeror  certifies  that  the  following 
supplies  are  other  nondesignated  country 
end  products,  (insert  line  Hem  number) 

(insert  country  of  origin).  (End  of  provision) 

15.  Section  252.225-7007  is  amended 
by  revising  the  section  heading  and 
clause  title;  to  revise  the  introductory 
language;  to  redesignate  current 
paragraphs  (a)(5),  (6),  and  (7)  as  (a)(7), 
(8),  and  (9)  respectively  and  add  new 
paragraphs  (a)(5)  emd  (6);  to  revise 
newly  designated  paragraph  (a)(9)(ii); 
and  to  revise  paragraphs  (b),  (c),  and  (d), 
to  read  as  follows: 

252.225-7007  Trade  Agreements. 

As  prescribed  in  225.408(a)(2),  use  the 
following  clause: 

Trade  Agreements  (Jan.  1994) 

(а) *  •  • 

(5)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  NAFTA  country;  or 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  horn 
another  country  or  instrumentality,  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself.  It  does  not  include  service  contracts  as 
such. 

(б)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

***** 

(9)*  *  * 

***** 

(ii)  In  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  distinct  article  of 
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commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
horn  which  it  was  so  transformed. 

(b)  This  clause  implements  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2501  et 
seq.),  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993,  and 
the  Caribbean  Basin  Initiative  by  providing  a 
preference  for  U.S.  made  end  products  and 
designated  country  end  products  over 
nondesignated  country  end  products,  except 
nondesignated  country  end  products  which 
are  qualifying  country  end  products,  NAFTA 
country  end  products,  or  Caribbean  Basin 
end  products. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or 
nondesignated  country  end  products  in  the 
Buy  American  Act — ^Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
provision. 

(1)  Offerors  may  not  supply  a 
nondesignated  country  end  product  unless  it 
is  a  qualifying  country  end  product,  NAFTA 
country  end  product,  or  Caribbean  Basin 
country  end  product,  or  a  national  interest 
waiver  has  bran  granted  under  section  302  of 
the  Trade  Agreements  Act  of  1979  (see  FAR 
25.402(c)). 

(2)  An  offer  certifying  that  a  qualifying 
country  end  product,  a  designated  country 
end  product,  a  NAFTA  country  end  product, 
or  a  Caribbean  Basin  country  end  product 
will  be  supplied,  requires  the  Contractor  to 
supply  a  qualifying  country  end  product,  a 
designated  country  end  pr^uct,  a  NAFTA 
country  end  product,  or  a  Caribbean  Basin 
country  end  product,  whichever  is  certified, 
or,  at  the  Contractor’s  option,  a  U.S.  made 
end  product. 

(d)  The  offered  price  of  end  products  listed 
and  certified  under  paragraphs  (c)(2)(i)  and 
(vi)  of  the  Buy  American  Act — ^Trade 
Aj^ments — Balance  of  Payments  Program 
Certihcate  provision  of  the  solicitation  must 
include  all  applicable  duty.  The  offered  price 
of  qualifying  country  end  products, 
designated  country  end  piquets,  NAFTA 
country  end  products,  and  Caribbean  Basin 
country  end  products  for  line  items  subject 
to  the  Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
customer  fees  or  duty.  (End  of  clause) 

16.  Section  252.225-7010  is  amend^ 
by  revising  the  introductory  text  to  read 
as  follows: 

252.225- 7010  Duty  Free  Entry— Additioital 
Provisions. 

As  prescribed  in  225.605-70(d).  use 
the  following  clause: 

*  *  *  •  *  I 

17.  A  new  section  252.225-7035  is 
added  to  read  as  follows: 

252.225- 7035  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementatton  Act— Balance  of  Payments 
Pr^ram  Certificats. 

As  prescribed  in  225.408(a)(3),  use  the 
following  provision: 


Buy  American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program  Certificate 
(Jan.  1994) 

(a)  Definitions. 

Domestic  end  product,  quali^ng  country 
end  product,  and  U.S.  made  end  product 
have  the  meanings  given  in  the  North 
American  Free  Trade  Agreement 
Implementation  Act  or  Buy  American  Act 
and  Balance  of  Payments  Program  clauses  of 
this  solicitation. 

(b)  Evaluation. 

Offers  will  be  evaluated  by  giving 
preference  to  U.S.  made  end  products, 
qualifying  country  end  products,  or  NAFTA 
country  end  products  over  other  end 
products. 

(c)  Certifications. 

(1)  The  Offeror  certifies  that — 

(1)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product  (as 
defined  in  the  Buy  American  Act  and 
Balance  of  Payments  Program  clause  of  this 
solicitation);  and 

(ii)  Components  of  unknown  origin  are 
considered  to  have  been  mined,  pi^uced,  or 
manufoctured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  must  identify  and  certify  all 
end  products  that  are  not  domestic  end 
products. 

(i)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  “U.S.  made  end 
products”  but  do  not  meet  the  definition  of 
“domestic  end  product”:  (insert  line  item 
number). 

(ii)  The  Offeror  certifies  that  the  following 
supplies  are  qualifying  country  end  products: 
(insert  line  item  number)  (insert  country  of 
origin). 

(iii)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
piquets:  (insert  tine  item  number  (insert 
country  of  origin). 

(iv)  The  Offeror  certifies  that  the  following 
supplies  are  other  non-NAFTA  country  end 
piquets:  (insert  tine  item  number)  (insert 
country  of  origin).  (End  of  provision) 

18.  A  new  section  252.225-7036  is 
added  to  read  as  follows: 

252.225-7036  North  American  Free  Trade 
Agreement  Implementation  Act 

As  prescribed  in  225.408(a)(4),  use  the 
following  clause: 

North  American  Free  Trade  Agreement 
Implementation  Act  (Jan.  1994) 

(a)  Definitions. 

(1)  Components,  domestic  end  product, 
end  product,  nonqualifying  country, 
qualifying  country,  and  qualifying  country 
end  product  have  the  meanings  given  in  the 
Buy  American  Act  and  Balance  of  Payments 
Program  clause  of  this  contract 

(2)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(3)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country,  os 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 


another  country  or  instrumentality,  been 
substantially  transformed  in  a  N^^A 
country  into  a  new  and  difierent  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incident^  services 
does  not  exceed  the  value  of  the  product 
itself.  It  does  not  include  service  contracts  as 
such. 

(4)  Non-NAFTA  country  end  product 
means  {(ny  end  product  which  is  not  a  U.S. 
made  end  product  or  a  NAFTA  country  end 
product. 

(5)  United  States  means  the  United  States, 
its  designated  possessions,  Puerto  Rico,  and 
any  other  place  subject  to  its  jurisdiction,  but 
'does  not  include  leased  bases  or  trust 
territories. 

(6)  U.S.  made  end  product  means  an  article 
which  is — 

(i)  Wholly  the  growth,  product  or 
manufocture  of  the  United  States,  or 

(ii)  In  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  distinct  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed. 

(b)  This  clause  implements  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  by  providing  a 
preference  for  U.S.  made  end  products  and 
NAFTA  country  end  products  over  non- 
NAFTA  country  end  products,  except  non- 
NAFTA  country  end  products  which  are 
qualifying  country  end  products. 

(c)  'The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  non- 
NAFTA  country  end  products  in  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate  provision.  An 
o^r  certifying  that  a  qualifying  country  end 
product  or  a  NAFTA  count^  end  product 
will  be  supplied  requires  the  Contractor  to 
supply  a  qualifying  country  end  product  or 
a  NA^A  country  end  product,  whichever  is 
certified,  or,  at  the  Contractor’s  option,  a  U.S. 
made  end  produce. 

(d)  The  offered  price  of  end  products  listed 
and  certified  under  paragraphs  (c)(2)(i)  and 
(iv)  of  the  Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act-Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  offered  price  of  qualifying  country  end 
products  or  NAFTA  country  end  products  for 
line  items  subject  to  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
should  not  include  custom  fees  or  duty.  (End 
of  clause) 

19.  A  new  section  252.225-7037  is 
added  to  read  as  follows: 
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252.225-7037  Duty-Free  Entry— NAFTA 
Country  End  Products  and  Supplies. 

As  prescribed  in  225.605-70{c),  use 
the  following  clause; 

Duty-Free  Entry — ^NAFTA  Country  End 
Products  and  Supplies  (Jan.  1994) 

(a)  Definitions. 

NAFTA  country  and  NAFTA  country  end 
products  have  the  meaning  given  in  the 
North  American  Free  Trade  Agreement 
Implementation  Act  clause  of  this  contract. 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  duty-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  for  duty  for 
NAFTA  country  end  products. 

(d)  The  Contractor  warrants  that — 

(1)  All  NAFTA  country  supplies,  for  which 
duty-free  entry  is  to  be  claimed,  are  intended 
to  be  delivered  to  the  Government;  and 

(2)  The  Contractor  will  pay  duty  to  the 
extent  that  such  supplies,  or  any  portion 
thereof  (if  not  scrap  or  salvage)  are  diverted 
to  nongovernment^  use.  other  than  as  a 
result  of  a  competitive  sale  made,  directed, 
or  authorized  by  the  Contracting  Officer. 

(e)  The  Government  agrees  to  execute  duty¬ 
free  entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  duty¬ 
free  entry  of  NAFTA  country  supplies  for 
which  the  shipping  documents  bear  the 
notation  specified  in  paragraph  (f)  of  this 
clause,  except  as  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  foreign  end  products  or 
supplies  for  which  duty-free  entry  certificates 
are  to  be  issued  under  this  clause,  shall — 

(1)  Consign  the  shipments  to  the 
appropriate — 

(1)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor’s 
delivery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information — 

(i)  Prime  contract  number,  and  delivery 
order  if  applicable; 

(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies  if  applicable; 

(iii)  Identification  of  carrier; 

(iv)  The  notation;  United  States 
Government,  Department  of  Defense  Duty- 
Free  Entry  to  be  claimed  pursuant  to  Section 
XXII,  Chapter  98,  Subchapter  VIII,  Item 
9808.00.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  Upon  arrival 
of  shipment  at  the  appropriate  port  of  entry. 
District  Director  of  Customs,  please  release 
shipment  under  19  CFR  part  142,  and  notify 
Commander,  Defense  Contract  Management 
Area  Operations  (DCMAO)  New  York,  ATTN; 


Customs  Division,  International  Logistics 
Office,  201  Varick  Street,  New  York,  NY 
10014,  for  execution  of  Customs  Forms  7501, 
7501A,  or  7506  and  any  required  duty-free 
entry  certificates.  (Note:  This  notation  shall 
be  used  only  for  direct  shipments  to  a  U.S. 
military  installation.  In  cases  where  the 
shipment  will  be  consigned  to  other  than  a 
military  installation,  e.g.,  a  domestic 
contractor’s  plan,  the  shipping  document 
notation  shall  be  altered  to  insert  the  name 
and  address  of  the  contractor,  agent  or  broker 
who  will  notify  Commander,  DCMAO,  NY, 
for  execution  of  the  duty-free  certificate.) 

(v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight); 

(vi)  Estimated  value  in  U.S.  dollars;  and 

(vii)  Activity  Address  Number  of  the 
contract  administration  office  actually 
administering  the  prime  contract,  e.g.,  for 
EXZMAO  Dayton,  DLA8DP. 

(g)  Prepartion  of  customs  forms. 

(1)  Except  for  shipments  consigned  to  a 
military  installation,  the  contractor  shall 
prepare,  or  authorize  an  agent  to  prepare,  any 
customs  forms  required  for  the  entry  of 
foreign  supplies  in  connection  with  DoD 
contracts  into  the  United  States,  its 
pxjssessions,  or  Puerto  Rico,  Submit  the 
completed  customs  forms  to  the  District 
Director  of  Customs  with  a  copy  to  DCMAO 
NY  for  execution  of  any  required  duty-free 
entry  certificates.  Shipments  consigned 
directly  to  a  military  installation  will  be 
released  in  accordance  with  10.101  and 
10.102  of  the  U.S.  Customs  regulations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  be  accorded  duty-free  enby  and 
supplies  which  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  duty-free  entry. 

(h)  The  Contractor  agrees — 

(1)  To  prepare  (if  this  contract  is  placed 
directly  with  a  foreign  supplier),  or  to 
instruct  the  foreign  supplier  to  prepare,  a 
sufficient  number  of  copies  of  the  bill  of 
lading  (or  other  shipping  document)  so  that 
at  least  two  of  the  copies  accompanying  the 
shipment  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  port  of 
entry; 

(2)  To  consign  the  shipment  as  specified  in 
paragraph  (f)  of  this  clause;  and 

(3)  To  mark  the  exterior  of  all  packages  as 
follows; 

(i)  “United  States  Government,  Department 
of  Defense;”  and 

(ii)  The  activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract. 

(i)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  administering  the  prime 
contract  in  writing  of  any  purchase  under  the 
contract  of  NAFTA  country  supplies  to  be 
accorded  duty-free  entry  that  are  to  be 
imported  into  the  United  States  for  delivery 
to  the  Government  or  for  incorporation  in 
end  items  to  be  delivered  to  the  Government. 
The  notice  shall  be  furnished  to  the  contract 


administration  office  immediately  upon 
award  to  the  qualifying  country  supplier.  The 
notice  shall  contain — 

(1)  Prime  contractor’s  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number,  and  delivery 
order  number  if  applicable; 

(3)  Total  dollar  value  of  the  prime  cortract 
or  delivery  order; 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order; 

(5)  Foreign  supplier’s  name  and  address; 

(6)  Number  of  the  subcontract/ purchase 
order  for  NAFTA  supplies; 

(7)  Total  dollar  value  of  the  subcontract  for 
NAITA  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
NAITA  supplies; 

(9)  List  of  items  purchased;  and 

(10)  Certification  by  the  purchaser  of 
NAFTA  supplies  as  follows:  1  certify  that  all 
supplies  for  which  duty-free  entry  is  to  be 
claimed  are  intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end  items 
to  be  delivered  under  this  contract,  and  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer;  and 

(11)  The  scheduled  delivery  date(s). 

(j)  This  clause  does  not  apply  to  purchases 
of  NAFTA  country  supplies  in  connection 
with  this  contract  if— 

(1)  The  NAFTA  country  supplies  are 
identical  in  nature  to  supplies  purchased  by 
the  Contractor  or  any  subcontractor  in 
connection  with  its  commercial  business; 
and 

(2)  It  is  not  economical  or  feasible  to 
account  for  such  supplies  so  as  to  ensure  that 
the  amount  of  the  supplies  for  which  duty¬ 
free  entry  is  claimed  does  not  exceed  the 
amount  purchased  in  connection  with  this 
contract. 

(k)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (k)  in  all  subcontracts  for  supplies. 
Each  subcontract  shall  require  the 
subcontractor  to  identify  this  contract  by 
including  its  contract  number  on  any 
shipping  documents  submitted  to  Customs 
covering  supplies  for  which  duty-free  entry 
is  to  be  claimed  pursuant  to  this  clause.  The 
dbntractor  also  agrees  that  the  name  and 
address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  contract  administration  office 
cognizant  of  the  prime  contract),  and  its 
activity  address  number  (Appendix  G  of  the 
Defense  FAR  Supplement),  and  the 
information  required  by  paragraphs  (i)  (1), 
(2),  and  (3)  of  this  clause  will  be  included  in 
applicable  subcontracts.  (End  of  clause) 

[FR  Doc.  94-447  Filed  1-7-94;  8.45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  p(d>lic  of  the  proposed 
issuarx^e  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  701 
RIN  0560-AD08 

Conservation  and  Environmental 
Programs 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  revises  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS) 
regulations  governing  the  Agricultural 
Conservation  Program  (ACP), 

Emergency  Conservation  Program  (ECP), 
and  the  Forestry  Incentives  Program 
(FIP).  This  proposed  rule  incorporates 
amendments  made  to  the  ACP,  ECP,  and 
FIP;  revises  procedures  to  reflect  current 
policies;  and  incorporates  the  Water 
Quality  Incentive  Projects  (WQIP)  into 
the  ACP. 

DATES:  Comments  must  be  received  on 
or  before  February' 9, 1994  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Director,  Conservation 
and  Environmental  Protection  Division, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415.  All  written  submissions 
made  pursuant  to  this  rule  will  be 
available  for  further  inspection  in  room 
4714,  South  Building,  USDA,  between 
the  hours  of  8:15  a.m.  and  4:45  p.m., 
Monday  tlirough  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Conservation  and  Environmental 
Activities  Branch,  Conservation  and 
Environmental  Protection  Division, 
ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  telephone 
202-720-7333. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  the  current  regulation  at  7 
CFR  part  701  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  Number 
0560-0082.  ASCS  will  resubmit  these 
requirements  to  OMB  for  review  in  light 
of  the  amendments  set  forth  in  this 
proposed  rule. 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  proposed  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  Presidents’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Agricultural  Conservation  Program 
(ACP) — 10.063;  Emergency 
Conservation  Program  (ECP) — 10.054; 
and  Forestry  Incentives  Program  (FIP) — 
10.064. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  ASCS  is  not 
required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  they  are  not 
consistent  with  the  provisions  of  this 
proposed  rule.  Before  any  judicial 
action  may  be  brought  regarding  the 
provisions  of  this  proposed  rule,  the 
administrative  appeal  provisions  of  7 
CFR  part  780  must  be  exhausted. 

Background 

The  ACP  is  authorized  generally  by 
Sections  7-17  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  as 
amended  (the  Act)  (16  U.S.C.  22590g  et 
seq.).  The  program  provides  financial 
and  technical  assistance  to  encourage 
agricultural  producers  to  voluntarily 
perform  enduring  soil  and  water 
conservation,  water  quality,  and 
pollution  abatement  measures, 
including  practices  or  programs  which 
are  deemed  essential  to  maintain  soil 
productivity,  prevent  soil  depletion, 
maintain  water  quality,  or  prevent 
increased  cost  of  production. 

A  WQIP  is  authorized  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (16  U.S.C.  3831  et  seq.). 
However,  Congress  funded  WQIP  as  a 
part  of  the  ACP.  Accordingly,  the  WQIP 
is  a  voluntary  incentive  program 
conducted  pursuant  to  the  Act  to 
develop  and  implement  agricultural 
water  quality  protection  plans  on  up  to 
10  million  acres. 

The  ECP  is  authorized  by  the 
Agricultural  Credit  Act  of  1978  (16 
U.S.C.  2201  et  seq.).  This  program  is 
designed  to  provide  cost-share 
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assistance  for  emergency  restoration 
work  to  meet  only  the  critical  needs  of 
agricultural  producers  due  to  drought  or 
other  natural  disaster. 

The  FIP  is  authorized  by  section  4  of 
the  Cooperative  Forestry  Assistance  Act 
of  1978  (16  U.S.C  2103)  and  is  designed 
to  increase  the  nation’s  supply  of  timber 
products  from  private  nonindustrial 
forest  lands.  The  piupose  of  FIP  is  to 
encourage  private  landowners  to  apply 
forestry  practices  that  will  provide  for 
a^orestation  of  suitable  open  lands  and 
reforestation  of  cut-over  or  other 
nonstocked  forest  lands  and  to 
encourage  intensive  multi-purpose 
forest  resource  management  and 
protection  so  as  to  provide  for  cost- 
effective  timber  production  and  other 
related  forest  resources  needs. 

The  regulation  governing  these 
programs  is  being  restructured  and 
simplified  to  provide  an  easier  and  more 
effective  structure  for  the  use  of  this 
regulation.  The  ACP  is  being  revised  to; 

(1)  Incorporate  several  amendments 
that  have  been  published  in  the  Federal 
Register, 

(2)  Incorporate  the  WQIP; 

(3)  Clarify  that  producers  wanting  to 
participate  with  practice  WP4, 
Agricultural  Waste  Control  Facilities, 
must  have  been  in  operation  for  at  least 
5  years; 

(4)  Adjust  the  LTA  payment 
limitation  to  reflect  that  the  payment 
limitation  shall  be  based  on  the  number 
of  years  remaining  on  the  LTA;  and 

(5)  reflect  that  payments  shall  be 
based  on  attribution.  The  ECP  is  being 
revised  to: 

(1)  Reflect  that  the  Disaster  Assistance 
Act  of  1989  (16  U.S.C  2202)  authorized 
assistance  for  confined  livestock 
op>erations;  and 

(2)  Define  land  subject  to  froquent 
damage  which  is  ineligible  for  cost- 
share  assistance. 

The  FIP  is  being  restructured  for  clarity. 

Currently,  AGP  practices  are 
prioritized  locally  by  coimty 
Agricultural  Stabilization  and 
Conservation  conunittees  to  ensure  that 
the  most  severe  conservation  and 
enviroiunental  problems  are  addressed. 
However,  this  county  committee 
prioritization  process  has  been 
criticized  as  not  addressing  the  most 
severe  conservation  and  environmental 
problems.  Therefore,  comments  are 
requested  regarding  the  manner  in 
which  ACP  practices  and  allocation  of 
funds  could  be  prioritized  to  achieve 
greater  conservation  and  environmental 
benefits  at  the  least  Federal  cost. 
Although  not  exclusive,  such 
considerations  for  prioritization  may  be 
based  on  temporary  versus  longer-term 


practices  or  type  of  conservation  or 
environmental  benefit.  Further, 
consideration  should  be  given  to 
whether  priorities  should  be  established 
by  the  National,  State,  or  county 
Agricultural  Stabilization  and 
Conservation  Service  offices.  Moreover, 
for  ACP,  ECP  and  FIP,  comments  are 
requested  on  ways  in  which  the 
programs  can  best  be  targeted  in  order 
to  ensure  that  public  beneflts,  rather 
than  private  beneflts  are  maximized 
with  Federal  expenditures.  For  example, 
the  use  of  ACP  for  temporary  practices 
may  not  provide  large  public  beneflts. 

Comments  are  requested  as  to 
whether  funds  should  be  targeted 
toward  designated  areas  with  impaired 
water  quality.  Similarly,  cost-share 
practices  could  be  selected  for  a  region 
where  they  will  contribute  to  an 
identified  problem.  Thus,  nutrient 
management  practices  would  be 
designated  as  a  cost-share  option  in 
areas  where  nutrients  have  been 
identifled  as  a  water  quality  problem. 

List  of  Subjects  in  7  CFR  Part  701 

Disaster  assistance.  Forest  and  forest 
products.  Grant  programs — agriculture, 
Grant  programs — ^natural  resources, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Soil 
conservation.  Water  resources.  Wildlife. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  701  is  proposed  to 
be  revised  to  read  as  follows: 

PART  701— CONSERVATION  AND 
ENVIRONMENTAL  PROGRAMS 

Subpart  A — General  Provisions 

Sec. 

701.1  Background. 

701.2  Administration. 

701.3  Definitions. 

701.4  Restriction  on  program  eligibility. 

701.5  Practice  specifications. 

701.6  Responsibility  for  referred  technical 
phases  of  practices. 

701.7  Items  of  costs  on  which  rates  of  cost- 
share  assistance  may  be  based. 

701.8  Repair,  upkeep,  and  maintenance  of 
practices. 

701.9  Public  beneflts  when  installing 
practices. 

701.10  Payments  for  uncompleted 
practices. 

701.11  Practices  involving  the 
establishment  or  improvement  of 
vegetative  cover. 

701.12  Failure  to  meet  minimum 
requirements  or  failure  to  comply  fully 
with  program  provisions. 

701.13  Indices  carried  out  with  aid  from 
ineligible  persons. 

701.14  Division  of  cost-share  assistance. 

701.15  Applying  cost-share  assistance 
limitations. 

701.16  Persons  eligible  to  file  application 
for  payment  of  cost-share  assistance. 


Sec. 

701 . 1 7  Time  and  manner  of  filing 
application  and  required  information. 

701.18  Death,  incompetency,  or 
disappearance. 

701.19  Appeals. 

701.20  Performance  based  on  advice  or 
action  of  COC  or  STC. 

701.21  Compliance  with  regulatory* 
measures. 

701.22  Maintenance  and  use  of  practice. 

701.23  Actions  defeating  purpose  of 
program. 

701.24  Depriving  others  of  cost-share 
assistance. 

701.25  Filing  false  claims. 

701.26  Cost-share  assistance  not  subject  to 
claims. 

701.27  Assignments. 

701.28  Environmental  considerations. 

701.29  Information  collection  requirements. 
701.30-701.99  (Reserved) 

Subpart  B — Agricultural  Conservatinn 
Program 

701.100  Program  objective. 

701.101  State  funds. 

701.102  County  funds. 

701.103  Availability  of  funds. 

701.104  Eligible  person. 

701.105  Eligible  land. 

701.106  Conservation  practices. 

701.107  County  programs. 

701.108  State  programs. 

701.109  Selection  of  practices. 

701.110  Levels  and  rates  of  cost-share 
assistance. 

701.111  Starting  practices. 

701.112  Method  of  approval. 

701 . 1 1 3  Long-term  agreements. 

701.114  Replacement,  enlargement,  or 
restoration. 

701.115  Pooling  agreements. 

701.116  Special  provisions  for  low-income 
formers  and  ranchers. 

701.117  Maximum  cost-share  assistance 
limitation. 

701 . 1 1 8  Completion  of  practices. 

701.119  Time  of  filing  payment  application. 

701.120  Water  Quality  Incentive  Projects. 
701.121-701.199  (Reserved] 

Subpart  C — Emergency  Conservation 
Program 

701.200  Program  objective. 

701.201  Program  availability. 

701.202  Eligibility  of  person  and  land. 

701.203  Emergency  Conservation  Program 
practices. 

701.204  Practice  approval. 

701.205  Extent  of  cost-share  assistance. 

701.206  Eligible  costs. 

701.207  Filing  requests. 

701.208  Approving  requests. 

'701.209  Pooling  agreements. 

701.210  Payment  approval. 
701.211-701.299  (Reserved) 

Subpart  D — Forestry  Incentives  Program 

701.300  Program  objective. 

701.301  Designated  counties. 

701.302  Eligible  person,  land,  and 
ownerships. 

701.303  Program  funds. 

701.304  Eligible  practices  and  cost-share 
assistance  requirements. 

701.305  The  national  FIP. 
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701.306  Development  of  State  FIP. 

701 . 307  Development  of  county  FIP. 

701 . 306  Adaptation  of  practices. 

701.309  Levels  and  rates  of  cost-share 
assistance. 

701.310  Prior  approval  for  cost-share 
assistance. 

701.31 1  Methods  of  approval. 

701.312  Long-term  agreements. 

701.313  Restoration  of  practices. 

701 . 3 1 4  FIP  maximum  cost-share  assistance 
limitations. 

701.315  Completion  of  practice. 

701.316  Time  of  filing  payment  application. 
701.317-701.399  (Reserved) 

Authority:  16  U.S.C  590d,  590g-590o, 
590p(a). 590q, 1501-1510, 1606,  2101-2111, 
2201-2205,  3831;  48  U.S.C  1469d(c). 

Subpart  A — General  Provisions 

§701.1  Background. 

(a)  Through  the  conservation  and 
environmental  programs  administered 
by  the  Department  of  Agriculture,  the 
Federal  Government  will  share  with 
farmers,  ranchers,  and  other  eligible 
private  landowners  in  the  United  States 
and  the  applicable  territories  and 
possessions  of  the  United  States,  the 
cost  of  performing: 

(1)  Approved  soil  and  water 
conservation,  water  quality,  and 
pollution  abatement  practices  including 
related  wildlife  conservation  practices. 

(2)  Emergency  conservation  measures. 

(3)  Approved  forestry  practices. 

(b)  The  Federal  Government  will 
provide  incentive  payments  to  farmers, 
ranchers,  and  other  private  landowners 
in  applicable  areas  of  the  United  States 
to  establish  Water  Quality  Incentive 
Projects  (WQIP)  practices. 

(c)  Cost-share  assistance  or  incentive 
payments  may  be  made  available  to 
eligible  program  participants  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  for. 

(1)  Soil  and  water  conservation,  water 
quality,  and  pollution  abatement 
practices  under  the  Agricultural 
Conservation  Program  (AGP)  which 
includes  WQIP. 

(2)  Practices  to  correct  damage  to  land 
or  conservation  practices  caused  by 
natriral  disaster  under  the  Emergency 
Conservation  Program  (ECP). 

(3)  Installation  of  water  conservation 
measures  imder  the  ECP  during  periods 
of  severe  drought. 

(4)  Forestry  practices  under  the  ACP 
and  the  Forestiy  Incentives  Program 
(FIP). 

(d)  Information  on  the  practices  for 
which  costs  will  be  shared,  the  exact 
spedfications  and  rates  of  cost-share 
assistance  for  such  practices,  and  the 
eligibility  requirements  for  participating 
in  the  programs,  may  be  obtained  from 
the  County  Agricultural  Stabilization 
and  Conservation  (ASC)  Committee 


(county  committee)  fdt  the  coimty  in 
which  the  farm,  ranch,  or  other  eligible 
land  is  administered  or  from  the  State 
ASC  committee  (State  committee)  for 
the  State  in  which  such  county  is 
located. 

(e)  The  provisions  at  subpart  A  apply 
to  the  programs  specified  in  subparts  B 
throu^  D. 

§701.2  Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  of  the  Administrator,  ASCS 
and  shall  be  carried  out  in  the  field  by 
State  and  county  Agricultural 
Stabilization  and  Conservation 
committees  (State  and  county  ASC 
committees). 

(b)  State  and  county  ASC  committees, 
and  representatives  and  employees  - 
thereof  do  not  have  the  authority  to 
modify  or  waive  any  of  the  provisions 
of  the  regulations  of  this  part.  ^ 

(c)  The  State  ASC  committee  shall 
take  any  action  required  by  these 
regulations  which  has  not  been  taken  by 
the  county  ASC  committee.  The  State 
ASC  committee  shall  also: 

(1)  Correct,  or  require  a  county  ASC 
committee  to  correct  any  action  taken  by 
such  coimty  ASC  committee  which  is 
not  in  accordance  with  the  regulations 
of  this  part,  or 

(2)  Require  a  county  ASC  committee 
to  withhold  taking  any  action  which  is 
not  in  accordance  with  the  regulations 
of  this  part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  ASC  committee 
shall  preclude  the  Administrator,  ASCS, 
or  a  designee,  from  determining  any 
question  arising  under  the  regulations  of 
this  part  or  from  reversing  or  modifying 
any  determination  made  by  a  State  or 
county  ASC  committee. 

§701.3  Definitions. 

(a)  The  terms  defined  in  part  719  of 
this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall 
apply  to  this  part: 

ACP  means  the  Agricultural 
Conservation  Program. 

Applicant  means  a  person  who 
submits  to  ASCS  an  intention  to 
participate  in  a  cost-share  program. 

ASCS  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  United  States  Department  of 
Agriculture. 

Conservation  District  (CD)  means  a 
subdivision  of  a  State  organized 
pursuant  to  an  applicable  State 
Conservation  District  law  or  in  instances 
where  a  CD  does  not  exist,  the  State 


Conservationist  of  the  Soil  Conservation 
Service. 

Cost-share  payment  means  the 
payment  made  by  ASCS  to  producers 
who  complete  an  approved  program 
practice. 

County  committee  (COC)  means  the 
Agricultural  Stabilization  and 
Conservation  county  committee  of  the 
ASCS. 

County  Conservation  Review  Group 
(CCRG)  consists  of  the  county  ASC 
committee:  the  county  extension  agent; 
a  Soil  Conservation  Service  (SCS) 
representative;  a  Forest  Service  (FS) 
representative;  a  Farmers  Home 
Administration  representative;  a 
representative  of  the  State  forestry 
agency  or  its  equivalent,  when  the 
representative  accepts  an  invitation  to 
be  a  member  of  the  group;  and  a 
representative  of  the  CD  in  the  county, 
where  the  governing  board  of  the 
district  accepts  an  invitation  to 
designate  a  representative  (if  there  is 
more  than  one  district  in  the  county,  the 
governing  boards  of  the  districts  may 
jointly  designate  one  person  to  represent 
all  the  districts).  The  CCRG  shall  have 
the  responsibilities  as  provided  for  in 
§§701.107  and  701.307. 

CPO  means  the  conservation  plan  of 
operations  developed  for  the  participant 
by  the  SCS. 

Deputy  Administrator  means  the 
Deputy  Administrator,  State  and  County 
Operations,  or  designee,  of  the  ASCS. 

ECP  means  the  Emergency 
Conservation  Program. 

Eligible  person  means  a  person  who 
meets  all  program  eligibility 
requirements  and  is  eligible  to 
participate  and  receive  assistance. 

Farm  or  ranch  means  that  area  of  land 
considered  as  a  farm  under  the 
regulations  governing  reconstitution  of 
frirms,  allotments,  and  bases,  at  part  719 
of  this  chapter,  as  amended,  for  ACP. 
ECP,  and  WQIP,  and,  for  the  FIP,  farm 
or  ranch  means  eligible  land  (or 
ownership  tracts)  as  provided  in 
§  701.302. 

FIP  means  the  Forestry  Incentives 
Program. 

FS  means  the  Forest  Service  of  the 
United  States  Department  of 
Agriculture. 

Incentive  payment  means,  unless  the 
context  indicates  otherwise,  the 
incentive  payment  specified  in  the 
WQIP  agreement  which,  subject  to  the 
availability  of  funds,  is  made  to  a 
participant  to  compensate  such 
participant  who  implemented 
conservation  practices  or  management 
changes  that  reduce  agricultural 
pollutants. 

National  Conservation  Review  Group 
(NCRG)  consists  of  representatives  of 
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the  ASCS^SCS;  U.S.  Forest  Service; 
Extension  Service;  Economic  Research 
Service;  Farmers  Home  Administration; 
Agricultural  Research  Service;  Office  of 
General  Coimsel,  U.S.  Department  of 
Agriculture;  Office  of  Budget,  Planning 
and  Analysis,  U.S.  Department  of 
Agriculture;  Environmental  Protection 
Agency;  Office  of  Management  and 
Budget;  and  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior  (DOI). 

The  NCRG  is  responsible  for 
recommending  changes  to  the 
Administrator,  ASCS,  in  program 
administrative  procedures  and  policy 
guidelines,  and  evaluations  of  program 
effectiveness  and  operating 
arrangements. 

Participant  means  an  owner,  operator, 
landlord,  tenant,  or  sharecropper  of  a 
farm  or  ranch  who  shares  in  the  cost  of 
the  practice  and  who  will  receive  cost- 
share  or  incentive  assistance. 

Program  year  means  the  Federal  fiscal 
year  for  accounting  purposes. 

SCS  means  the  Soil  Conservation 
Service  of  the  United  States  Department 
of  Agriculture. 

State  means  any  one  State  of  the 
United  States,  Puerto  Rico,  the  Virgin 
Islands,  and: 

(1)  In  the  case  of  the  AGP  and  ECP, 
Guam,  the  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and 

(2)  In  the  case  of  the  FIP,  Guam,  the 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
territories  and  possessions  of  the  United 
States. 

State  committee  (STC)  means  the 
ASCS  State  Agricultural  Stabilization 
and  Conservation  Committee. 

State  Conservation  Review  Group 
(SCRG)  consists  of  the  STC,  the  State 
Director  of  Extension;  the  State 
Conservationist  of  the  SCS;  a 
representative  of  the  U.S.  Forest  Service; 
a  representative  of  the  Fanners  Home 
Administration;  a  representative  of  the 
State  forestry  agency,  or  its  equivalent, 
when  the  representative  accepts  an 
invitation  to  be  a  member  of  ffie  group; 
a  representative  of  the  State  Soil 
Conservation  Committee,  or  its 
equivalent,  when  the  representative 
accepts  an  invitation  to  be  a  member  of 
the  group;  and  a  representative  of  the 
State  water  quality  agency,  or  its 
equivalent  when  it  accepts  an  invitation 
to  be  a  member  of  the  group.  The  SCRG 
has  the  responsibility  provided  for  in 
§701.108. 

State  Forestry  Committee,  or  its 
equivalent,  consists  of  the  State  forester 
or  equivalent  State  official,  who  serves 
as  chairperson;  and  a  representative  at 
the  State  level  of  the  following  USDA 


agencies:  ASCS;  FS;  Extension  Service; 
Farmers  Home  Administration;  and 
SCS.  At  the  discretion  of  the  State 
Forestry  Committee,  State  and  local 
interests  may  also  be  involved.  The 
function  of  the  State  Forestry  Committee 
is  to  coordinate  forestry  budget 
proposals,  agency  roles  in  education, 
technical  assistance,  technology 
transfers,  and  forestry  incentives. 

WQIP  means  the  Water  Quality 
Incentive  Projects  authorized  under  the 
ACP. 

WQIP  Agreement  means  the  program 
agreement  including  the  applicable 
water  quality  resource  management  plan 
entered  into  between  ASCS  and  the 
participant.  Such  agreement  shall  set 
forth  the  terms  and  conditions  for 
participation  in  the  WQIP  pursuant  to 
this  part. 

§  701.4  Restriction  on  program  eilgibility. 

The  regulations  in  part  796  of  this 
chapter  prohibiting  the  making  of 
payments  to  program  participants  who 
harvest  or  knowingly  permit  to  be 
harvested  for  illegal  use,  marijuana  or 
other  such  prohibited  drug-producing 
plants  on  any  part  of  the  land  owned  or 
controlled  by  such  program  participants 
are  applicable  to  these  programs. 

§  701 .5  Practice  specifications. 

(a)  Minimum  specifications  that 
practices  must  satisfy  to  be  eligible  for 
cost-share  assistance  shall  be  set  forth  in 
the  county  program  within  the  authority 
established  by  the  STC  and  Deputy 
Administrator,  State  and  County 
Operations  (DASCO)  or  incorporated  by 
specific  reference  to  a  standard 
publication  or  other  written  document 
containing  such  specifications. 

(b)  Practice  specifications  shall 
represent  the  minimum  levels  of 
performance  needed  in  order  for  the 
practice  to  be  effective  in  meeting  the 
program  objective.  Cost-share  assistance 
shall  be  limited  to  these  minimum 
levels. 

§  701 .6  Responsibility  for  referred 
technical  phases  of  practices. 

The  SCS  and  the  FS  are  responsible 
for  technical  phases  of  practices  as 
assigned  and  such  assignment  will  be 
specified  in  State  and  county  programs. 

(a)  The  SCS  State  Conservationist  may 
use  the  expertise  from  private 
consultants.  State,  or  Federal  agencies 
in  performing  the  assigned 
responsibilities  if  SCS  certifies  that 
assigned  practices  are  completed 
properly.  No  responsibilities  will  be 
assigned  for  counties  when  DASCO  and 
the  Chief,  SCS,  determine  that  it  would 
not  be  administratively  practicable  for 
the  SCS  to  discharge  such 


responsibilities.  In  such  counties,  these 
responsibilities  shall  be  assumed  by 
COC’s.  The  SCS  may  utilize  resources  of 
the  State  forestry  agencies  in  performing 
assigned  responsibilities  for  practices 
involving  the  establishment  of 
windbreaks  or  shelteibelts  on  farmland 
to  prevent  wind  erosion. 

(b)  The  FS  is  responsible  for  the 
technical  phases  of  practices  or 
components  of  practices  involving  the 
planting  of  trees  for  forestry  purposes 
and  those  involving  the  improving  or 
protecting  of  a  stand  of  forest  trees  as 
specified  in  State  and  county  programs. 
The  FS  may  use  the  assistance  of  private 
consultants.  State,  or  Federal  agencies 
in  performing  these  assigned 
responsibilities  if  FS  certifies  that 
assigned  practices  are  completed 
properly;  however,  services  of  State 
forestry  agencies  will  be  used  to  the 
extent  that  such  services  are  available. 

§701.7  items  of  cost  on  which  rates  of 
cost-share  assistance  may  be  based. 

Except  as  otherwise  provided  by 
ASCS,  the  cost  of  any  direct  and 
significant  factor  in  the  performance  of 
a  practice  may  be  considered  in 
establishing  the  rate  of  cost-share 
assistance  for  the  practice. 

§  701 .8  Repair,  upkeep,  arKf  ntaintenance 
of  practices. 

Cost-share  assistance  shall  not  be 
authorized  for  repairs  or  for  normal 
upkeep  or  maintenance  of  any  practice. 

§  701 .9  Public  benefits  when  Installing 
practices. 

Persons  responsible  for  any  aspect  of 
performing  practices  shall  install  the 
practices  to  promote  public  benefits  by: 

(a)  Improving  or  preserving 
environmental  quality  and  ecological 
balance  by  preventing  or  abating 
pollution  and  other  environmental 
degradation; 

(b)  Benefiting  the  commimity  by  such 
means  as  preserving  open  space  or 
enhancing  the  appearance  of  the  area; 

(c)  Benefiting  wildlife  and  other 
desirable  life  forms; 

(d)  Preserving  historic,  archeological, 
or  scenic  sites,  wetlands,  ecologically 
critical  areas,  and  prime  farmlands; 

(e)  Avoiding  the  creation  of  hazards  to 
persons  or  animals;  and 

(f)  Avoiding  actions  that  may 
adversely  affect  an  endangered  or 
threatened  species  or  floc^  plains. 

§  701 .1 0  Payments  for  uncompleted 
practices. 

Cost-share  assistance  approved  vmder 
these  programs  shall  not  be  considered 
earned  until  all  components  of  the 
approved  practice  are  completed 
according  to  applicable  specifications 
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and  program  provisions.  Cost-share 
assistance  for  completed  components  of 
an  approved  practice  may  be  paid  only 
on  the  condition  that  the  eligible 
participant  will  complete  the  remaining 
components  of  the  practice  within  the 
time  prescribed  by  the  CCX]  regardless 
of  whether  cost-share  assistance  is 
o^ered  for  them  unless  the  COC 
subsequently  determines  they  are 
prevented  from  doing  so  because  of 
reasons  beyond  their  control. 

§701.11  Practices  involving  the 
establishment  or  Improvement  of  vegetative 
cover. 

(a)  Costs  may  be  shared  even  though 
an  adequate  stand  is  not  established,  for 
practices  involving  the  establishment  or 
improvement  of  vegetative  cover, 
including  trees,  if  the  COC  determines, 
according  to  standards  approved  by  the 
STC,  that  the  practice  was  carried  out  in 
a  manner  which  could  normally  result 
in  the  establishment  of  an  adequate 
stand  and  that  failure  to  establish  an 
adequate  stand  was  due  to  weather  or 
other  conditions  beyond  the  control  of 
the  participant.  The  COC  may  require, 
as  a  condition  of  cost-share  assistance  in 
such  cases,  that  the  area  be  reseeded  or 
replanted  or  that  other  needed 
protective  measures  be  performed.  Cost- 
share  assistance  in  such  cases  may  also 
be  approved  for  repeat  applications  of 
measures  previously  performed  or  for 
additional  eligible  measures.  Cost-share 
assistance  for  such  measures  may  be 
approved  to  the  extent  such  measures 
aie  needed  to  ensure  an  adequate  stand 
even  though  the  measures  may  be  less 
than  that  required  by  the  applicable 
practice  wonling  for  initial  approvals. 

(b)  In  the  case  of  FIP,  replanting  of 
trees  is  required  where  the  landowner 
received  cost-share  assistance  for  site 
preparation. 

§  701 .1 2  Failure  to  meet  minimum 
requirements  or  failure  to  comply  fully  with 
program  provisions. 

(a)  Notwithstanding  other  provisions 
of  these  programs,  costs  may  be  shared 
for  performance  actually  rendered  even 
though  the  minimum  requirements  for  a 
practice  are  not  satisfied,  if  the 
participant  establishes  to  the 
satisfaction  of  the  COC  and  the  county 
representative  of  any  other  agency 
having  responsibility  for  technical 
phases  of  the  practice  that  a  reasonable 
efiort  was  made  to  satisfy  the  minimum 
requirements  and  that  the  practice  as 
performed  adequately  solves  the  need 
for  the  practice. 

(b)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  the  Deputy 
Administrator  may  in  accordance  with 
part  791  of  this  chapter  authorize  relief 


when  a  participant  acting  in  good  faith 
failed  to  fully  comply  with  the  program 
provisions. 

§701.13  Practices  carried  out  with  aid 
from  ineligible  persons. 

Financial  assistance  which  is  made 
available,  or  will  be  made  available,  to 
a  program  participant  from  a  person 
ineligible  for  cost-share  assistance  under 
this  part  for  the  practice,  including  aid 
from  a  State  or  Federal  agency  other 
than  aid  made  available  under  this  part, 
shall  be  deducted  from  the  program 
participant’s  total  costs  incurred  for  the 
practice  for  piu*poses  of  determining  the 
applicant’s  eligible  reimbursable  costs 
under  this  part. 

§  701 .1 4  Division  of  cost-share  assistance. 

(a)  The  cost-share  assistance  shall  be 
cr^ited  to  the  participant  who 
performed  the  practice.  If  more  than  one 
person  contributed  to  the  performance 
of  the  practice,  the  cost-share  assistance 
for  the  practice  shall  be  divided  among 
those  persons  in  the  proportion  that  the 
C(X  determines  they  contributed  to  the 
performance  of  the  practice.  In  making 
this  determination,  the  COC  shall 
consider  the  value  of  the  labor, 
equipment,  or  material  contributed  by 
each  person  toward  performance. 

(b)  'The  allowance  by  an  eligible 
person  of  a  credit  to  another  eligible 
person  in  the  form  of  an  adjustment  in 
rental,  an  exchange  of  cash  or  other 
consideration  shall  not  be  considered  as 
a  contribution  to  the  performance  of  any 
practice,  unless  ASCS  is  satisfied  that 
such  credit  is  directly  related  to  the  cost 
of  the  practice.  A  person  fully 
reimbursed  throu^  an  adjustment  in 
rental,  an  exchange  of  cash,  or  other 
consideration  shall  not  be  considered  as 
having  contributed  to  the  practice 
performance. 

§  701.15  Applying  cost-share  assistance 
limitations. 

(a)  All  or  any  part  of  cost-share 
assistance  which  otherwise  would  be 
due  any  participant  for  a  program  year 
may  be  withheld,  or  required  to  be 
refunded,  if,  with  respect  to  that 
program  year,  the  participant  has 
adopted,  or  participated  in  adopting, 
any  scheme  or  device  designed  to  evade 
a  maximum  cost-share  limitation. 

(b)  The  provisions  of  7  CFR 
1497.109(a),  which  provide  that 
payments  shall  be  attributed  to  each 
member  of  an  entity,  shall  apply  in 
determining  whether  certain  individuals 
or  other  entities  are  to  be  considered  as 
separate  persons  for  the  purpose  of 
applying  any  maximum  payment 
limitations  provided  for  in  this  part. 


§701.16  Persons  eligible  to  file  application 
for  payment  of  cost-share  assistance. 

Any  eligible  person  as  defined  in  , 
§§  701.104,  701.202,  and  701.302,  who  ! 
bore  a  part  of  the  cost  of  an  approved 
practice,  is  eligible  to  file  an  application 
for  cost-share  assistance.  For  ACP 
practice  WP4,  Agricultxu^l  Waste 
Control  Facilities,  an  eligible  person  is 
one  who  has  been  in  an  operation  from 
which  the  agricultural  waste  is 
produced  for  at  least  5  years. 

§701.17  Time  and  manner  of  filing 
application  and  required  information. 

(a)  Participants  shall  submit  to  the 
county  office  the  information  needed  to 
establish  the  extent  of  the  performance 
of  approved  practices  and  compliance 
with  applicable  program  provisicms. 

The  time  limits  for  submission  of  such 
information  shall  be  established  where 
necessary  for  efficient  administration  of 
the  programs.  Such  time  limits  shall 
afiord  a  full  and  fair  opportunity  to 
those  eligible  to  submit  the  information 
within  the  period  prescribed.  At  least  2 
weeks  notice  of  any  general  time  limit 
prescribed  shall  be  provided  to  the 
public. 

(h)  Other  means  of  notification  of 
program  availability  including  radio 
announcements  and  individual  notices 
to  the  person  affected,  shall  be  used  to 
the  extent  practicable.  Notice  of  such 
time  limits  which  are  applicable  to 
individual  persons,  su(^  as  time  limits 
for  reporting  performance  of  approved 
practices,  shall  be  issued  f  iting  to 
the  person  affected.  Exceptio.is  to  the 
time  limits  may  be  made  in  cases  where 
failure  to  submit  required  forms  and 
information  within  the  applicable  time 
limits  is  due  to  reasons  beyond  the 
control  of  the  farmer  or  rancher. 

§  701.18  Death,  Incompetency,  or 
disappearance. 

In  case  of  death,  incompetercy,  or 
disappearance  of  any  participant,  any 
cost  shares  due  shall  be  paid  to  the 
successor,  determined  in  accordance 
with  provisions  of  the  regulations  in 
part  707  of  this  chapter. 

§701.19  Appeals. 

Any  person  may  obtain 
reconsideration  and  review  of 
determinations  affecting  participation  in 
these  programs,  in  accordance  with  part 
780  of  this  chapter. 

§701.20  Performance  based  on  advice  or 
action  of  COC  or  STC. 

Cases  involving  performance  rendered 
in  good  faith  in  reliance  upon  action  or 
advice  of  an  authorized  representative 
of  a  STC  or  COC  rfiall  be  considered 
according  to  part  790  of  this  chapter. 
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{701.21  Compliance  with  regulatory 
measures. 

Participants  who  perform  practices 
shall  be  responsible  for  obtaining  the 
authorities,  rights,  easements,  or  other 
approvals  necessary  to  the  performance 
and  maintenance  of  the  practices 
according  to  applicable  laws  and 
regulations.  The  participant  with  whom 
the  cost  of  the  practice  is  shared  shall 
be  responsible  to  the  Federal 
Government  for  any  losses  it  may 
sustain  because  such  participant 
infringes  on  the  rights  of  others  or  fails 
to  comply  with  applicable  laws  or 
regulations. 

{701.22  Maintenance  and  use  of  practice. 

Each* participant  receiving  cost-share 
assistance  is  responsible  for  the  required 
maintenance  and  proper  use  of  the 
practice.  Each  practice  shall  have  an 
established  lifespan  or  minimum  period 
of  time  that  it  is  expected  to  function  as 
a  conservation  practice  with  proper 
maintenance.  If  ASCS  determines  that  a 
practice  has  not  been  properly 
maintained  for  the  established  lifespan, 
the  participant  receiving  the  cost-share 
assistance  shall  refund  all  or  any  part  of 
such  cost-share  assistance  as 
determined  appropriate  by  the  ASC 
CXXl  Further,  any  agreement  providing 
for  cost-share  assistance  will  be 
terminated,  with  respect  to  the  land  on 
which  the  practice  is  located,  if  there  is 
voluntary  loss  of  control  of  the  land  by 
the  participant  receiving  the  cost-share 
assistance  and  the  person  acquiring 
control  of  such  land  elects  not  to 
become  a  successor  in  interest  to  the 
agreement.  If  the  agreement  providing 
for  cost-vhare  assistance  is  terminated  as 
a  result  of  the  voluntary  loss  of  control 
of  the  land,  each  participant  receiving 
cost -share  assistance  under  that 
agreement  shall  be  liable  for  refunding 
to  ASCS  any  cost-share  assistance 
which  has  been  received  with  respect  to 
the  practice.  In  addition,  such  person 
shall  forfeit  any  right  to  receive  any 
further  cost-share  assistance  with 
resp>ect  to  the  land  on  which  the 
practice  is  located. 

{701 .23  Actions  defeating  purpose  of 
program. 

If  the  STC  or  COC  determines  that  a 
participant  has  taken  any  action  which 
tends  to  defeat  the  purposes  of  these 
programs,  tlie  participant  may  be 
required  to  rehind  all  or  part  of  any  of 
these  program  payments  otherwise  due 
or  paid  that  participant  during  the 

Erogram  year.  These  actions  include, 
ut  are  not  limited  to,  failure  to  properly 
maintain  or  deliberately  destroying  a 
practice  carried  out  under  a  prior 
program  year. 


{  701.24  Depriving  others  of  cost-share 
assistance. 

If  the  STC  or  COC  determines  that  any 
participant  has  employed  any  scheme  or 
device  to  deprive  any  other  person  of 
cost-share  assistance,  the  participant 
may  be  required  to  refund  all  or  part  of 
any  of  these  program  payments 
otherwise  due  or  paid  that  person 
during  the  program  year.  A  scheme  or 
device  includes,  but  is  not  limited  to, 
coercion,  fraud,  or  misrepresentation. 

{701.2S  Filing  false  claims. 

If  the  STC  or  COC  determines  that  any 
person  has  knowingly  supplied  false 
information  or  filed  a  false  claim,  that 
person  is  ineligible  for  cost-share 
assistance  under  the  program  year  with 
respect  to  which  information  or  claim 
was  hied.  False  information  or  a  false 
claim  includes,  but  is  not  limited  to,  a 
request  for  payment  for  a  practice  not 
carried  out  or  for  practices  which  do  not 
meet  the  required  specifications.  Any 
amounts  paid  under  these 
circumstances  shall  be  refunded  and 
any  amounts  otherwise  due  the 
participant  shall  be  withheld.  The 
withholding  or  refunding  of  cost  shares 
will  be  in  addition  to  any  other  penalty 
or  liability  otherwise  imposed  by  law. 

{  701.26  Cost-share  assistance  not  subject 
to  claims. 

Any  cost-share  assistance  or  portion 
thereof  due  any  participant  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  Government.  The  regulations 
issued  by  the  Secretary  governing  oH^sets 
and  withholdings  at  part  1403  of  this 
title  shall  be  applicable  to  these 
programs. 

{701.27  Assignments. 

Any  participant  who  may  be  entitled 
to  any  cost-share  assistance  under  these 
programs  may  assign  the  right  thereto, 
in  whole  or  in  part,  according  to  the 
regulations  governing  the  assignment  of 
payments  at  7  CFR  part  1404. 

{701.28  Environmental  considerations. 

All  actions  implemented  under  the 
programs  in  this  part  shall  be  in 
compliance  with  regulations  issued  at 
part  799  of  this  chapter,  which  includes 
the  procedures  for  complying  with  the 
.National  Environmental  Policy  Act, 
Floodplain  Management  and  Wetland 
Protection  and  other  environmental 
concerns. 


§  701 .29  Information  collection 
requirements. 

Information  collection  requirements 
contained  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  at  44 
U.S.C  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0082. 

§§701.30-701.99  [Reserved] 

Subpart  B — Agricultural  Conservation 
Program 

§701.100  Program  objective. 

(a)  The  objective  of  the  AGP  is  to 
restore  and  protect  the  Nation’s  land 
and  water  resources.  ’This  objective  will 
be  accomplished  through  a  program  that 
considers: 

(1)  The  need  to  control  erosion  and 
sedimentation  from  agricultural  land 
and  conserve  the  water  resources  on 
such  land. 

(2)  ’The  need  to  control  pollution  from 
animal  wastes. 

(3)  The  need  to  facilitate  sound 
resource  management  systems  through 
soil  and  water  conservation. 

(4)  The  need  to  encourage  voluntary 
compliance  by  agricultural  producers 
with  Federal  and  State  requirements  to 
solve  point  and  nonpoint  sources  of 
pollution. 

(5)  National  priorities  reflected  in  the 
National  Environmental  Policy  Act  of 
1969,  the  Resource  Conservation  Act  of 
1977,  and  other  congressional  and 
administrative  actions. 

(6)  The  degrees  to  which  the  measures 
contribute  to  the  national  objective  of 
ensuring  a  continuous  supply  of  food 
and  fiber  necessary  for  the  maintenance 
of  a  strong  and  healthy  people  and 
economy. 

(7)  The  type  of  conservation  measures 
needed  to  improve  water  quality. 

(8)  The  need  to  improve  water  quality. 

(b)  These  objectives  will  ensure  the 
continued  supply  of  food  and  fiber 
necessary  for  the  maintenance  of  a 
strong  and  healthy  people  and  economy 
and  provide  for  environmental 
conservation  or  enhancement. 

§701.101  State  funds. 

Funds  available  for  practices  to  be 
performed  under  the  AGP  will  be 
distributed  among  the  States  as 
determined  by  the  Deputy 
Administrator. 

§701.102  County  funds. 

The  STC  will  allocate  the  funds 
available  for  practices  among  the 
counties  within  the  State  consistent 
with  the  ACP’s  objective,  and  will  give 
particular  consideration  to  the 
furtherance  of  special  projects, 
watershed  conservation  projects. 
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resource  conservation  development 
projects,  approved  State  water  quality 
plans,  and  other  conservation  and 
pollution  abatement  projects  sponsored 

§  701 .1 03  Availability  of  funds. 

(a)  The  paying  of  the  cost-share 
assistance  provided  herein  is  contingent 
upon  such  appropriation  as  the 
Congress  may  provide  for  such  purpose; 
and  the  amormts  of  such  cost  shares 
shall  be  within  the  limits  authorized  by 
such  ^propriation. 

(b)  Funds  available  for  the  ACP  may 
be  made  available  as  needed  for 
practices  to  be  performed  vmder  the 
Naval  Stores  Conservation  Program, 
according  to  instructions  issued  by  the 
Deputy  Administrator. 

§ 701 .1 04  Eligible  person. 

An  eligible  person  is  a  farmer  or 
rancher  who  as  an  individual, 
partnership,  association,  corporation, 
estate,  trust,  other  business  enterprise, 
or  other  legal  entity  (excluding  districts 
which  have  taxing  authority.  Federal 
agencies.  States  and  State  agencies, 
including  political  subdivisions  of  a 
State)  and,  as  an  owner,  landlord, 
tenant,  or  sharecropper,  participates  or 
has  an  interest  in  the  operation  of  a  farm 
or  ranch  for  which  cost  share  assistance 
has  been  requested. 

§701.105  Eligible  iand. 

(а)  The  program  is  applicable  to: 

(1)  Privately-owned  lands; 

(2)  Land  owned  by  a  State  or  political 
subdivision  of  a  State; 

(3)  Lands  owned  by  corporations 
which  are  partly  owned  by  the  United 
States; 

(4)  Lands  temporarily  owned  by  the 
United  States  or  a  corporation  wholly 
owned  by  it,  which  were  not  acquired 
or  reserved  for  conservation  purposes, 
including  lands  administered  by  the 
Farmers  Home  Administration,  the  U.S. 
Department  of  Defense,  or  by  any  other 
Government  agency  designated  %  the 
Deputy  Administrator. 

(5)  Any  cropland  operated  by  private 
persons  which  is  owned  by  the  United 
States  or  a  corporation  wholly  owned  by 
it; 

(б)  Native  American  lands,  except  that 
where  grazing  operations  are  carried  out 
on  Native  American  lands  administered 
by  the  DOI,  such  lands  are  within  the 
scope  of  the  program  only  if  covered  by 
a  written  agreement  approved  by  the 
DOI  giving  the  operator  an  interest  in 
the  grazing  and  forage  growing  on  the 
land  and  a  right  to  occupy  the  land  in 
order  to  carry  out  the  grazing 
operations;  and 

(7)  Noncropland  owned  by  the  United 
States  on  which  practices  are  performed 


by  private  persons  where  such  practices 
directly  conserve  or  benefit  ne^y  or 
adjoining  privately  owned  lands  of  the 
persons  performing  the  practices  and 
such  persons  maintain  and  use  such 
federally  owned  noncropland  under 
agreement  with  the  Federal  agency 
having  jurisdiction  thereof. 

(b)  The  program  is  not  applicable  to: 

(1)  Noncropland  owned  by  the  United 
States  which  was  acquired  or  reserved 
for  conservation  purposes,  or  which  is 
to  be  retained  permanently  under 
Government  ownership,  including,  but 
not  limited  to,  grazing  lands 
administered  by  the  FS,  or  by  the 
Bureau  of  Land  Management,  DOI 
(including  lands  administered  under  the 
Taylor  Grazing  Act),  or  the  Fish  and 
Wildlife  Service,  DOI,  except  as 
indicated  in  paragraph  (a)(7)  of  this 
section. 

(2)  Nonprivate  persons  for 
performance  of  practices  on  any  land 
owned  by  the  United  States  or  a 
corporation  wholly  owned  by  it.  A 
nonprivate  person  is  anyone  except  an 
individual,  partnership,  association, 
corporation,  estate,  trust,  or  other 
business  enterprise,  or  other  legal  entity 
(excluding  districts  which  have  taxing 
authority.  Federal  agencies.  States  and 
State  agencies,  including  political 
subdivisions  of  a  State). 

§701.106  Conservation  practices. 

Conservation  practices  as  specified  by 
the  Deputy  Administrator  are  made 
available  nationally  under  the  ACP  and 
may  be  included  in  the  State  and  county 
programs.  Practices  shall  not  be 
primarily  production-oriented  and  shall 
nave  primarily  conservation, 
enviroiunental,  or  pollution  abatement 
benefits.  The  practices  are  designed  to 
be  consistent  with  the  agricultural 
conservation  policy  stated  in  section  7 
of  the  Soil  Conservation  and  Domestic 
Allotment  Act,  as  amended,  and 
national  program  policy,  and  are 
developed  primarily  to  meet  a  definite 
need  to  accomplish  one  or  more  of  the 
following: 

(a)  Establish  long-lasting  protective 
cover. 

(b)  Improve  or  sustain  existing 
protective  cover. 

(c)  Conserve  or  safely  dispose  of 
water. 

(d)  Benefit  wildlife. 

(e)  Establish  or  improve  stands  of 
forest  trees. 

(f)  Give  protection  against  soil 
erosion. 

(g)  Prevent  or  abate  agricultural- 
related  pollution  of  water,  land,  and  air. 

(h)  Meet  special  State  or  county 
conservation  needs. 

(i)  Encourage  energy  conservation 
practices. 


(j)  Improve  water  quality. 

§  701.107  County  programs. 

(a)  ACP  shall  be  developed  in  each 
county  by  the  COC,  in  consultation  with 
the  CCRG  in  accordance  with  the 
National  and  State  development 
guidelines  and  policies  provided. 

Subject  to  the  availability  of  funds,  at 
least  one  public  meeting  per  year  shall 
be  held  for  this  purpose. 

(b)  The  county  ACP  shall  be  effective 
after  approval  by  the  STC. 

§  701.108  State  programs. 

(a)  The  SCRG  shall  develop 
recommendations  for  the  State  ACP. 

The  chairperson  of  the  SCRG  may  also 
invite  others  with  conservation  or  water 
Quality  interests  to  participate  in  such 
deliberations.  Subject  to  the  availability 
of  funds,  at  least  one  public  meeting  per 
year  shall  be  held  for  this  purpose. 

^)  The  State  ACP  shall  consist  of  the' 
guidelines  and  practices  authorized  by 
the  STC  and  approved  by  the  Deputy 
Administrator  after  considering  ^e 
recommendations  submitted  by  COC’s. 

§701.109  Selection  of  practices. 

The  practices  to  be  included  in  the 
State  or  county  ACP  shall  be  only  those 
practices  authorized  by  Deputy 
Administrator  for  which  cost-share 
assistance  is  essential  to  permit 
accomplishment  of  the  ACP  objective. 

§701.110  Levels  and  rates  of  cost-share 
assistance. 

(a)  The  maximum  level  of  cost-share 
assistance  for  each  practice  shall  be  the 
percentage  of  the  average  cost  of 
performing  the  practice  considered 
necessary  to  obtain  the  needed  > 
performance  of  the  practice  and 
established  at  a  level  such  that  the 
participant  will  make  a  significant 
contribution  to  the  cost  of  performing 
the  practice. 

(b)  Levels  of  cost-share  assistance 
under  annual  agreements  for  each 
practice  shall  not  be  in  excess  of 
seventy-five  (75)  percent  of  the  average 
cost  of  performing  the  practice  as 
determined  by  the  COC.  Where  the 
Deputy  Administrator  determines  a 
higher  level  of  cost-share  assistance  is 
necessary  to  provide  adequate  incentive 
for  a  participant  to  perform  a 
conservation  practice,  the  Deputy 
Administrator  may  specifically 
authorize  a  higher  level.  See  §  701.116 
for  special  provision  for  low-income 
farmers. 

(c)  Levels  of  cost-share  assistance 
under  long-term  agreements  shall  not  be 
in  excess  of  seventy-five  (75)  percent 
nor  less  than  50  percent  of  the  average 
cost  for  each  practice  as  determined  by 
the  COC. 
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(d)  For  the  purpose  of  establishing 
rates  of  cost-share  assistance,  the 
average  cost  of  performing  a  practice 
may  ^  the  average  cost  for  either  a 
county  or  a  part  of  a  county  as 
determined  by  the  COC. 

§  701.1 1 1  Starting  practices. 

Costs  will  not  be  shared  for  practices 
or  components  of  practices  that  are 
started  before  COC  approval. 

§701.112  Method  o( approval. 

(a)  The  COC  shall  determine  the 
extent  to  which  Federal  funds  may  be 
made  available  to  share  the  cost  of  each 
approved  practice,  taking  into 
consideration  the  county  allocation,  the 
conservation  and  environmental 
problems  in  the  county,  the  land 
involved,  and  the  practices  for  which 
requested  cost-share  assistance  is 
considered  by  the  COC  as  most  needed. 
The  method  approved  shall  provide  for 
the  issuance  of  notices  of  approval 
showing  for  each  approved  practice  the 
number  of  units  of  the  practice  for 
which  the  Federal  Government  will 
share  in  the  cost  and  the  amount  of  the 
cost-share  assistance  for  the 
performance  of  that  number  of  units  of 
the  practice.  To  the  extent  practicable, 
notices  of  approved  practices  shall  be 
issued  before  performance  of  the 
practice  is  started.  No  practice  may  be 
approved  for  cost-share  assistance 
except  as  authorized  by  the  county 
program,  or  according  to  procedures 
incorporated  therein.  Available  funds 
for  cost-share  assistance  shall  not  be 
allocated  on  a  proportionate  share  basis; 
however,  cost-share  funds  shall  be 
directed  to  the  accomplishment  of  the 
most  enduring  benefits  attainable. 

(b)  Cost-share  assistance  may  be 
approved  under  annual  agreements  or 
long-term  agi^ments. 

Annum  agreements  may  be 
approved  in  all  counties.  Long-term 
agreements  are  limited  to  farms  or 
ranches  which  are  within  Soil 
Conservation  Districts  (or  comparable 
districts)  through  which  the  SCS 
provides  planning  and  technical 
services,  except: 

(1)  Farms  and  ranches  located  within 
a  county  designated  for  the  Great  Plains 
Conservation  Program  (GPCP)  are  only 
eligible  if  not  covered  by  GPCP  contract. 

(2)  Farms  and  ranches  not  located 
within  a  Soil  Conser\'ation  District  or 
comparable  district  may  be  eligible  for 
a  long-term  agreement  provid^  CPO's 
are  developed  by  the  farmer  or  rancher 
in  cooperation  with  the  SCS  and 
approved  by  an  appropriate  State 
official  or,  in  cases  where  an 
appropriate  State  official  is  not 
available,  approved  by  the  SCS. 


§701.113  Longterm  agreements. 

(a)  The  period  of  a  long-term 
agreement  shall  be  for  not  less  than 
three  (3)  program  years  nor  more  than 
ten  (10)  program  years.  The  QXi  and 
the  signors  to  the  long-term  agreement 
in  consultation  with  ffie  SCS 
representative  shall  mutually  determine 
the  period  of  the  agreement. 

(b)  The  long-term  agreement  will  be 
based  on  a  CTO  for  the  farm  or  ranch  or 
portion  thereof  which  has  been 
approved  by  the  Soil  Conservation 
District  or  comparable  district  or  for 
farms  or  ranches  not  located  in  a  Soil 
Conservation  District  or  comparable 
district,  by  an  appropriate  State  Official 
or  the  SCS,  as  applicable. 

(c)  The  long-term  agreement  will 
provide  that  the  farmer  or  rancher  will 
perform  those  measures  in  the  CPO’s 
which  are  determined  to  be  essential  to 
meeting  the  basic  conservation  needs  of 
the  form  or  ranch,  or  portion  thereof, 
regardless  of  whether  cost-share 
assistance  is  approved  for  such 
measures. 

(d)  The  owner  of  the  farm  or  ranch 
will  be  required  to  sign  a  long-term 
agreement  regardless  of  whether  that 
person  contributes  to  the  cost  of 
approved  practices  thereon  except  in 
cases  where  the  long-term  agreement 
consists  wholly  of  integrated  crop 
management  practices. 

(e)  Any  party  to  a  long-term 
agreement  who  is  not  an  owner  of  the 
farm  or  ranch  shall  provide  assurance  of 
control  of  the  land  for  the  duration  of 
the^riod  of  the  agreement. 

(fj  The  level  of  cost-share  assistance 
as  provided  in  §  701.110,  in  effect  for 
practices  in  all  years  of  a  long-term 
agreement  shall  be  the  level  in  effect  at 
the  beginning  year  of  the  agreement 
The  rate  of  cost-share  assistance  for 
payment  purposes  for  such  practice 
shall  be  based  on  the  average  cost  of 
pterforming  the  practice  at  the  time  the 
practice  is  performed. 

(g)  A  long-term  agreement  may  be 
canceled  for  failure  to  fully  comply  with 
the  terms  of  the  agreement  if,  after 
consulting  with  the  Soil  Conservation 
District  or  comparable  district  board  or 
if  none  exists  with  a  representative  of 
the  SCS,  the  State  or  COC  determines 
that  the  seriousness  of  the  irregularities 
warrant  such  action.  If  the  agreement  is 
canceled,  the  parties  to  the  agreement 
are  jointly  and  severally  responsible  for 
refunding  all  cost  shares  paid  and  will 
forfeit  all  rights  to  further  payments 
under  the  agreement.  In  such  a  case,  no 
other  refund  or  forfeiture  provisions  of 
these  reflations  apply. 

(h)  A  long-term  agreement  may  be 
revised  according  to  instructions  issued 
by  the  Deputy  Administrator  by  mutual 


agreement  between  the  parties  to  the 
agreement  and  the  COC  based  on 
approved  changes  in  the  CPO's  for  the 
farm  or  ranch. 

(i)  An  otherwise  eligible  person  who 
acquires  control  of  land  under  an 
approved  agreement  may  elect  to 
b^ome  a  successor  in  interest  under 
such  agreement 

(j)  An  agreement  will  be  terminated 
with  respect  to  land  for  which  loss  of 
control  has  occurred  and  where  the 
person  acquiring  control  of  such  land 
elects  not  to  become  a  successor  in 
interest  under  the  agreement.  If  the  loss 
of  control  is  for  reasons  beyond  the 
control  of  the  parties  to  the  agreement, 
the  COC  will  determine  whether  any 
cost-share  assistance  previously  paid 
shall  be  refunded;  however,  in  no  event 
shall  the  refund  be  greater  than  would 
be  required  in  cases  where  loss  of 
control  is  voluntary.  If  the  loss  of 
control  is  voluntary  on  the  part  of  the 
signatories  to  the  agreement,  the 
signatories  will  be  jointly  and  severally 
responsible  for  refunding  all  cost  shares 
paid  and  will  forfeit  all  rights  to  further 
payments,  with  respect  to  the  land  for 
which  control  is  lost.  However,  a  refund 
will  not  be  required  for  cost  shares 
where  the  COC  or  the  STC  determine, 
after  consulting  with  a  representative  of 
the  SCS,  that  failure  to  perform  the 
remaining  practices  in  the  agreement 
will  not  impair  the  e^ectiveness  of  the 
practices  which  have  been  performed 
and  that  the  completed  practices  have 
provided  conservation  ^heHts 
consistent  with  the  cost  shares  which 
have  been  paid. 

(k)  An  agreement  may  be  terminated 
by  the  COC,  after  considering  the 
recommendation  of  the  Soil 
Conservation  District  or  comparable 
district  board  or  if  none  exists  with  a 
representative  of  the  SCS  if  such  action 
is  in  the  public  interest.  The  COC  will 
determine  the  amount  of  cost  shares 
previously  paid  that  shall  be  reftmded. 

(l)  An  agreement  may  be  terminated 
by  the  COC  upon  the  written  request  of 
the  participant  to  a  long-term  agreement 
where  no  cost-share  assistance  has  been 
paid  for  any  of  the  scheduled  practices 
and  where  the  participant  does  not 
intend  to  perform  any  of  the  scheduled 
practices. 

§701.114  Replacement, enlargement,  or 
restoration. 

The  establishment  or  installation  of  a 
practice,  for  the  purposes  of  the  program 
shall  be  deemed  to  include  the 
replacement,  enlargement,  or  restoration 
of  a  practice  for  which  co-st-share 
assistance  has  been  allowed  if  the 
practice  has  served  its  nbrmal  lifespan 
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or  if  all  of  the  following  conditions 
exist: 

(a)  Replacement,  enlargement,  or 
restoration  of  the  practice  is  needed  to 
solve  the  related  conservation  or 
environmental  problem. 

(b)  The  failure  of  the  original  practice 
was  not  due  to  the  lack  of  proper 
maintenance  by  the  current  operator. 

(c)  The  COC  oelieves  that  the 
replacement,  enlargement,  or  restoration 
of  the  practice  merits  consideration  to 
an  equal  extent  with  other  practices. 

(d)  The  replacement,  enlargement,  or 
restoration  of  the  practice  is  not  being 
performed  because  the  producer  has 
increased  his  operation  to  where  these 
measures  are  needed  to  solve  the 
increased  conservation  or 
environmental  problem. 

§  701 .1 1 5  Pooling  agreements. 

Eligible  persons  in  any  local  area  may 
agree  in  writing  with  the  approval  of  the 
COC  to  perform  designated  practices 
which  will  solve  a  mutual  conservation, 
pollution,  or  other  environmental 
problem  on  the  land  of  the  participants. 
For  purposes  of  eligibility  for  cost-share 
assistance,  practices  carried  out  under 
such  an  approved  written  agreement 
shall  be  regarded  as  having  been  carried 
out  on  the  land  of  the  persons  who 
performed  the  practices. 

§  701 .1 1 6  Special  provisions  for  low- 
income  farmers  and  ranchers. 

(a)  Except  as  otherwise  provided  in 
§  701.110(c),  the  COC  may  approve  in 
the  case  of  low-income  farmers  and 
ranchers  as  defined  in  this  section  a 
level  of  cost-share  assistance  of  up  to 
eighty  (80)  percent  of  the  average  cost  of 
performing  practices. 

(b)  A  low-income  farmer  or  rancher  is 
one  who  as  determined  by  the  COC  is 

a  small  producer  whose  livelihood  is 
largely  dependent  on  the  farm  or  ranch 
and  whose  prospective  income  and 
financial  resources  for  the  current  year 
are  such  that  the  low-income  farmer  or 
rancher  could  not  reasonably  be 
expected  to  perform  needed 
conservation  practices  at  levels  of  cost- 
share  assistance  applicable  to  other 
persons  in  the  county. 

§701.117  IMaximum  cost-share  assistance 
limitation. 

For  each  program  year,  the  total 
amount  which  may  be  received  by  any 
person  under  this  subpart  for  approv^ 
practices  shall  not  exceed  $3,500  except 
that: 

(a)  The  total  amoimt  received  for 
approved  practices,  including  those 
carried  out  under  pooling  agreements, 
shall  not  exceed  $10,000;  and 

(b)  The.  total  amoimt  received  under 
an  ACP  long-term  agreement  (LTA)  shall 


not  exceed  the  annual  payment 
limitation  ($3,500)  multiplied  by  the 
number  of  years  remaining  in  the  LTA. 
The  payment  limitation  in  effect  after 
the  first  year  of  LTA  or  after  an  LTA 
payment  has  been  made  shall  be  equal 
to  the  lessor  of  the  following: 

(1)  The  number  of  years  remaining  in 
the  LTA  times  the  annual  payment 
limitation;  or 

(2)  The  difference  between  the  LTA’s 
maximum  payment  limitation  and  the 
ACP  cost-share  assistance  previously 
earned  during  the  contract  period. 

§701.118  Completion  of  practices. 

Cost-share  assistance  for  the  practices 
contained  in  this  part  is  conditioned 
upon  the  performance  of  the  practice 
according  to  all  applicable 
specifications  and  program  provisions. 

§701.119  Time  of  filing  payment 
application. 

Payment  of  cost-share  assistance  will 
be  made  only  upon  application 
submitted  on' the  prescribed  form  to  the 
county  office  by  a  date  established  by 
the  COC.  Any  application  for  payment 
may  be  denied  if  any  form  or 
information  required  of  the  applicant  is 
not  submitted  to  the  county  office 
within  the  applicable  time  limit. 

§  701 .1 20  Water  Quality  Incentive  Projects. 

(a)  The  WQIP  administered  through 
the  ACP  provides  both  financial  and 
technical  assistance  to  achieve  the 
source  reduction  of  pollutants  in  an 
environmentally  and  economically 
sound  manner  in  order  to  assist  in 
compliance  with  State  and  Federal 
environmental  laws  to  enhance  the 
environment. 

(b)  Other  provisions  as  contained  in 
subpart  A  and  this  subpart  apply  to 
WQIP. 

(c)  Any  representative  of  USDA,  or 
designee  thereof,  shall  have  the  right  of 
access  to  land  which  is  the  subject  of  a 
WQIP  application,  or  land  which  is 
under  a  WQIP  agreement;  and  shall 
have  the  right  to  examine  records,  with 
respect  to  crop  management  systems, 
use  of  agricultural  inputs, 
recordkeeping,  land  use  decisions, 
resource  inventory,  and  impacts  on 
water  quality  for  the  purpose  of 
determining  whether  there  is 
compliance  with  the  terms  and 
conditions  of  the  WQIP  apeement. 

(d)  A  participant  may,  m  addition  to 
any  payment  earned  under  WQIP, 
receive  other  financial  assistance,  rental 
payments,  or  tax  benefits  from  a  State  or 
subdivision  of  such  State  for  enrolling 
lands  in  WQIP. 

(e)  Eligible  land  areas  must  be: 

(1)  Wmlhead  areas  included  by  the 
Seoretary  or  designee  in  consultation 


with  Environmental  Protection  Agency 
(EPA)  and  the  State  agency  responsible 
for  the  State’s  operations  under  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300  h-7); 

(2)  Critical  nonpoint  agricultural  areas 
identified  in  Clean  Water  Act  319  plans; 

(3)  Karst  topography  areas  with 
sinkholes; 

(4)  Agricultural  nonpoint  source  areas 
that  may  adversely  impact  threatened  or 
endangered  species  habitat; 

(5)  Areas  recommended  by  State 
environmental  agencies  and  approved 
by  the  Secretary; 

(6)  Areas  recommended  by  EPA  and 
DOI  in  consultation  with  the  Secretary; 

(7)  Lands  not  located  within  approved 
or  designated  areas  but  that  are  in 
proximity  and  if  allowed  to  continue  to 
operate  imder  the  existing  management 
practices  would  defeat  the  purpose  of 
the  program;  and 

(8)  Areas  contributing  to  identified 
water  quality  problems  in  Secretarial 
designated  areas. 

(0  WQBP  agreements  shall  be 
administered  through  long-term 
agreements.  These  agreements  shall  be  a 
minimum  of  three  (3)  years  to  a 
maximiun  of  five  (5)  years  in  duration 
as  determined  by  the  Deputy 
Administrator. 

(g)  The  applicant,  in  consultation 
with  the  S^  or  other  designated 
technical  agency,  shall  develop  a  Water 
Quality  Resource  Management  Plan 
which  will: 

(1)  Include  an  assessment  of  the 
resources  and  management  measures 
needed  to  achieve  the  source  reduction 
of  agricultural  pollutants; 

(2)  Cover  the  entire  tract  or  tracts 
owned  or  operated  by  the  applicant 
within  the  WQIP  area; 

(3)  Be  reviewed  and  approved  by  SCS; 

(4)  Be  reviewed  and  approved  by  the 
local  Conservation  District;  and 

(5)  Be  consistent  with  conservation 
compliance  goals. 

(h)  Technical  assistance  will  be 
provided  by  the  SCS  as  the  lead  agency 
with  assistance  from  the  Cooperative 
Extension  Service,  Agricultural 
Research  Service,  and  other  Federal 
agencies  and  private  consultants  as 
deemed  necessary  by  the  Secretary. 

§§701.121-701.199  [Reserved] 

Subpart  C — Emergency  Conservation 
Program 

§  701 .200  Program  objective. 

The  objective  of  the  ECP  is  to  cost 
share  with  eligible  persons  to 
rehabilitate  farmlands  damaged  by  wind 
and  water  erosion,  floods,  hurricanes,  or 
other  natural  disasters  and  to  provide 
water  conservation  or  water 
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enhancement  measures  during  periods 
of  severe  drought 

§701^1  Program  availability. 

(a)  The  COC  may  implement  the 
program  subject  to  the  availability  of 
funds  where  new  conservation  problems 
have  been  created  on  farmland  by  a 
natural  disaster  or  wind  erosion  which 
if  not  treated  will: 

(1)  Impair  or  endanger  the  land; 

(2)  Materially  affect  the  productive 
capacity  of  the  land; 

(3)  Represent  damage  which  is 
unusual  in  character  and  except  for 
wind  erosion  shall  not  be  the  type  that 
would  recur  frequently  in  the  same  area; 
and 

(4)  Be  so  costly  to  rehabilitate  that 
Federal  assistance  is  or  will  be  required 
to  return  the  land  to  productive 
agricultural  use. 

(b)  Subject  to  the  availability  of  funds, 
the  CXX3  with  the  concurrence  of  the 
STC  and  approval  of  the  Deputy 
Administrator  may  implement  the 
program  to  carry  out  emergency  water 
conservation  and  water  enhancement 
measures  during  periods  of  severe 
drought. 

(c)  Land  normally  used  for  farming  or 
ranching  which  is  protected  by  levees  or 
dikes  is  eligible  for  enrollment  in  the 
ECP,  except  as  follows; 

(1)  Land  adjacent  to  water 
impoundment  reservoirs  subject  to 
inundation  when  the  reservoir  is  filled 
to  capacity; 

(2)  Land  that  is  subject  to  hequent 
damage  which  is  any  of  the  following: 

(i)  Land  has  been  severely  damaged  3 
or  more  times  in  the  last  25  years, 
including  the  ciinent  disaster.  Also  land 
protected  by  levees  or  dikes  that  have 
physically  failed  and  severely  damaged 
adjoining  land  3  or  more  times  in  the 
last  25  years,  including  the  current 
disaster. 

(ii)  Land  that  is  susceptible  to  severe 
damage  because  of  its  location, 
regardless  of  whether  it  has  been 
severely  damaged  in  the  last  25  years. 

(iii)  Flowage  or  flood  easements 
acquired  by  the  U.S.  Army  Corps  of 
Engineers  or  other  authorities  that  are 
subject  to  inundation  when  water  is 
released  under  the  course  of  normal 
operations. 

(3)  Land  located  in  old  or  new 
channels  of  a  stream,  creek,  river,  or 
other  similar  body  of  water  or  on  any  of 
the  inside  banks  unless  approved  by 
DASCO.  Facilities  in  irrigatimi  canals  or 
on  their  inside  banks  may  be  approved 
if  the  canal  is  not  a  channel  subject  to 
flooding; 

(4)  Lwd  in  greenhouses  or  other 
confined  areas;  and  (5)  Land  on  whidi 
poor  farming  practices,  such  as  failure 


to  farm  on  the  contour,  have  materially 
contributed  to  damaging  the  land. 

§701.202  EUgfolilty  of  person  and  land. 

Person  and  land  eligibility 
requirements  are  the  same  as  for  the 
ACP  as  provided  in  §§  701.104  and 
701.105  except  in  cases  of  severe 
drought  conditions  then  cost-share 
assistance  is  limited  to  supplying: 

(a)  Emergency  livestock  water, 
induding  measures  to  assist  confined 
livestock  operations,  and 

(b)  Water  for  existing  irrigation 
systems  serving  orchards  and  vineyards. 

§701.203  Emergency  Conservation 
Program  practices. 

(a)  Except  for  severe  drought  and 
wind  erosion,  cost-share  assistance  may 
be  offered  for  emergency  conservation 
practices  only  to  replace  or  restore 
farmland  to  a  condition  similar  to  that 
existing  before  the  natural  disaster. 
Cost-share  assistance  may  not  be  offered 
for  the  solution  of  conservation 
problems  existing  before  the  disaster. 

(b)  ECP  practices  for  which  cost-share 
assistance  may  be  authorized  are: 

(1)  Removing  debris  horn  farmland. 

(2)  Grading,  shaping,  releveling,  or 
similar  measures. 

(3)  Restoring  permanent  fences. 

(4)  Restoring  structures  and  other 
installations. 

(5)  Emergency  wind  control  measures. 

(6)  Drou^t  emergency  measures. 

(7)  Other  emergency  conservation 
measures. 

§701.204  Practice  approval. 

Practices  listed  in  §  701.203  (b)(1) 
through  (b)(5)  may  be  approved  by 
COC’s.  Authorization  to  offer  practices 
at  §  701.203  (b)(6)  and  (b)(7)  shall  be 
approved  by  the  Deputy  Administrator. 

§  701 .205  Extent  of  cost-share  assistance. 

(a)  The  maximum  payment  under  this 
subpart  per  person,  per  disaster,  is 
limited  to  $200,000  including  the 
amount  of  any  payment  received  by  ^ 
such  person  as  the  result  of  the  disaster 
under  a  pooling  agreement. 

(b)  The  cost-^are  payments  which 
may  be  made  by  ASCS  for  a  practice 
under  the  program  shall,  subject  to  the 
ma3dmum  payment  amount  specified  in 
paragraph  (a)  of  this  section  and  any 
other  limitation  as  may  apply,  be  further 
limited  to  the  level  of  cost-share 
assistance  established  by  the  CCX2  not  to 
exceed: 

(1)  Sixty  four  (64)  percent  of  the  first 
$62,500  of  the  eligible  cost  of  restoring 
the  loss; 

(2)  Forty  (40)  percent  of  the  second 
$62,500  of  the  eligible  cost  of  restoring 
the  loss;  and 

(3)  Twenty  (20)  percent  of  the  eligible 
cost  above  $125,000  to  restore  the  loss. 


§  701.206  Eligible  costa. 

Upon  determination  that  a  person  is 
eligible  for  ECP  assistance,  cost-share 
assistance  may  be  authorized  for  all 
reasonable  costs  incurred  in  the 
completion  of  the  practice.  Such  costs 
may  include  personal  labor,  equipment, 
and  other  such  costs  which  are 
determined  by  the  COC  to  be  related  to 
the  costs  of  performing  the  practice. 
COC’s  shall  limit  costs  for  the  use  of 
personal  equipment  to  an  amount  that 
reflects  out-of-pocket  expenses. 
Expenses  for  personal  labor  and 
personal  equipment  shall  be  less  than 
rates  charged  by  contractors  who  expect 
to  make  a  profit  for  their  efforts. 

§701.207  Filing  requests. 

(a)  The  COC  shall  establish  an 
enrollment  period  for  filing  cost-sharing 
requests  immediately  after  the  COC’s 
authorization  or  the  Deputy 
Administrator’s  authorization  in  cases 
of  drought  to  implement  the  ECP  in  the 
county.  Such  periods  shall  be  at  least  30 
days  in  length.  Late-filed  requests  may 
be  accepted  by  the  COC  in  justifiable 
cases. 

(b)  Costs  will  not  be  shared  for 
practices  or  components  of  practices 
that  are  started  before  a  request  is  filed 
with  the  coimty  office. 

§  701 .208  Approving  requests. 

COC’s  shall  issue  practice  approvals 
only  when: 

(a)  Funds  are  available: 

(b)  The  requested  practice  has  been 
determined  eligible  for  cost-share 
assistance:  and 

(c)  *rhe  eligible  person  has  indicated 
a  readiness  to  start  the  practice. 

§701.209  Pooling  agreements. 

Pooling  agreements  may  be  used  on 
the  same  basis  as  provided  for  at 
§701.115. 

§701.210  Payment  approval. 

The  COC  is  authorized  to  approve 
payments  not  to  exceed  $10,000  per 
person  per  disaster.  The  STC  is 
authorized  to  approve  payments  not  to 
exceed  $20,000  per  person  per  disaster. 
Cost-share  assistance  in  excess  of 
$20,000  must  be  approved  by  the 
Deputy  Administrator, 

§§701.211-701.299  [Reserved] 

Subpart  D— Forestry  Incentives 
Program 

§701.300  Program  objective. 

The  objective  of  the  FIP  is  to  help 
ensure  a  future  supply  of  timber  will  be 
accomplished  by  encouraging 
landowners  to  apply  forestry  practices 
for. 
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(a)  Production  of  softwood  and 
hardwood  timber  and  other  associated 
forest  resources  to  increase  afforestation 
of  suitable  open  lands. 

(b)  Reforestation  of  cutover  and 
understocked  forest  lands. 

(c)  Timber  stand  improvement. 

(d)  Intensive  multipurpose 
management. 

(e)  Protection  of  forest  resources. 

§701.301  Designated  counties. 

The  STC  in  consultation  with  the 
State  Forester  will  designate  the 
counties  or  parts  of  counties  in  which 
FIP  will  be  operated.  The  following  will 
be  considered  in  making  the 
designations: 

(a)  The  total  acreage  in  the  county 
devoted  to  desirable  types  of  softwood 
and  hardwood  timber. 

(b)  The  estimated  area  in  the  county 
that  is  under  eligible  ownership. 

(c)  The  estimated  acreage  suitable  for 
the  production  of  forest  products. 

(d)  The  availability  of  funds. 

(e)  The  enhancement  of  other  forest 
resources. 

§  701 .302  Eligible  person,  land,  and 
ownerships. 

(a)  An  eligible  person  is  a  private 
individual,  group,  Native  American 
Tribe  or  other  native  group,  association, 
corporation  excluding  corporations 
whose  stocks  are  publicly  traded,  or 
other  legal  entity  which  owns  eligible 
land.  Firms  principally  engaged  in  the 
manufacture  of  wood  products  are  not 
eligible.  However,  forest  landowners 
who  manufacture  forest  products  on  a 
part-time  or  irregular  basis  are  eligible. 

(b)  Eligible  land  is  nonindustrial 
private  forest  land  capable  of  producing 
at  least  fifty  (50)  cubic  feet  of  wood  per 
acre  per  year. 

(c)  Eligible  farms  are  those  not 
exceeding  a  total  of  1,000  acres  of 
eligible  private  nonindustrial  forest  land 
in  the  United  States  or  any 
commonwealth,  territory,  or  possession 
of  the  United  States.  The  STC  with  the 
concurrence  of  the  State  Forester  may 
approve  cost-share  assistance  with 
landowners  owning  more  than  1,000 
acres  but  not  more  than  5,000  acres  of 
eligible  forest  land  where  it  is  deemed 
to  be  to  the  public’s  significant  benefit. 

(d)  Significant  public  benefits  are 
primarily  those  resulting  from  cost- 
efiective  timber  production  with  related 
benefits  to  aesthetics,  recreation, 
wildlife  habitat,  watershed  protection, 
erosion  reduction,  and  other  resource 
values. 

§  701.303  Program  funds. 

(a)  Each  designated  State  and  county 
will  receive  a  share  of  the  funds 


provided  for  the  program.  Funds  will  be 
distributed  on  the  basis  of  the  forest 
production  opportunities  in  each  State, 
considering  the  acreage  of  private 
nonindustrial  forest  lands,  the  number 
of  eligible  owners,  the  potential 
productivity  of  such  lands  and  the  need 
for  reforestation,  timber  stand 
improvement,  other  forestry 
management  needs,  and  the 
enhancement  of  other  forest  resources. 
The  Deputy  Administrator  will  allocate 
funds  after  consultation  with 
representatives  of  the  FS  and  a 
committee  of  not  less  than  five  State 
foresters  or  equivalent  State  officials 
selected  by  a  majority  of  the  State 
foresters  or  equivalent  State  officials. 

The  STC  will  consult  with  the  State 
forester  when  determining  the 
allocation  of  such  funds  to  the 
designated  counties. 

(b)  A  limitation  on  the  amount  of 
funds  which  may  be  obligated  under 
long-term  agreements  shall  be 
established  by  the  STC  according  to 
guidelines  provided  by  the  Deputy 
Administrator. 

§  701 .304  Eligible  practices  and  cost-share 
assistance  requirements. 

(a) (1)  Cost-share  assistance  may  be 
available  for  the  following  National 
practices  and  authority: 

(1)  Planting  Trees. 

(ii)  Improving  a  Stand  of  Forest  Trees. 

(iii)  Special  Forestry  Practices. 

(2)  The  Deputy  Administrator  after 
consultation  with  the  FS,  may  approve 
special  forestry  practices  needed  to 
solve  a  significant  and  unique  local 
condition  for  which  the  National 
practices  are  not  adequate.  Such 
practices  may  be  approved  for  inclusion 
in  a  coimty  program  after  consultation 
with  the  program  development  group 
and  the  recommendation  of  the  COC, 
the  service  forester,  the  STC,  and  the 
State  forester. 

(b)  A  forest  management  plain  is 
required  as  a  condition  for  cost-share 
assistance.  The  Forest  Management  plan 
will  be  developed  in  consultation  with 
the  landowner,  approved  by  the  service 
forester,  and  will  contain  information 
for  acciurate  evaluation  of  practice 
effectiveness.  The  participant  will  be 
required  to  perform  those  measures  in 
the  Forest  Management  plan  which  are 
essential  to  the  efiectiveness  of  the 
practice  for  which  costs  are  shared.  In 
the  development  of  the  Forest 
Management  plan,  consideration  will  be 
given  to  wildlife,  watershed  protection, 
recreation,  erosion  control,  aesthetics, 
and  other  associated  forest  resources 
values  as  well  as  cost-efiective  timber 
production. 


§701.305  The  Nationai  FIP. 

The  National  FIP  is  jointly  developed 
by  ASCS,  the  FS  and  the  committee  of 
State  foresters  provided  for  in  §  701.303. 

§  701 .306  Development  of  State  FIP. 

(a)  A  State  FIP  shall  be  developed  in 
each  applicable  State  or  territory 
according  to  the  provisions  contained  in 
this  part  and  in  the  National  FIP.  The 
State  FIP  shall  be  developed  by  the  State 
forestry  committee  as  provided  in 
§701.303. 

(b)  The  State  FIP  shall  be: 

(1)  Recommended  by  the  STC  and 
State  forester;  and 

(2)  Approved  by  the  Deputy 
Administrator  after  consulting  with  the 
FS. 

§  701 .307  Development  of  county  FIP. 

(a)  A  county  FIP  shall  be  developed 
in  each  designated  coimty  according  to 
the  provisions  of  the  State  FIP.  The 
county  FIP  shall  be  developed  by  the 
CCRG.  The  CCRG,  working  with  the 
governing  body  of  the  conservation 
district,  the  State  forestry  agency 
representatives,  the  coimty  supervisor  of 
the  Farmers  Home  Administration,  and 
others  with  conservation  and 
environmental  interest  shall  develop 
recommendations  for  the  county 
program. 

(b)  The  county  FIP  shall  be 
recommended  by  the  COC  and  service 
forester  and  approved  by  the  STC  and 
State  forester. 

§701.308  Adaptation  of  practices. 

(a)  The  practices  included  in  the  State 
FIP  shall  satisfy  the  conditions  and 
requirements  of  the  National  FIP.  The 
SIO  and  State  Forester  may  modify  or 
delete  National  FIP  provisions  to  make 
practices  more  restrictive  where  such 
changes  satisfy  the  objectives  of  the 
program. 

(b)  The  practices  included  in  the 
county  FIP  must  meet  the  conditions 
and  requirements  of  the  State  FIP.  The 
COC  in  consultation  with  State  Forestry 
representative  or  Service  Forester  may 
modify  or  delete  State  FIP  provisions  to 
make  practices  more  restrictive  where 
such  (Ganges  satisfy  the  objectives  of 
the  program. 

§701.309  Levels  and  rates  of  cost-share 
assistance. 

(a)  The  maximum  cost-share 
assistance  for  each  practice  shall  be  the 
percentage  of  the  actual  cost  of 
performing  the  practice  considered 
necessary  by  ASCS  to  ensure 
completion  of  the  practice  by  the 
participants. 

(b)  levels  of  cost-share  assistance 
shall  be  approved  by  the  STC  and  shall 
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not  be  in  excess  of  sixty-five  (65) 
percent  of  actual  costs  incurred  by  the 
landowners. 

(c)  For  the  purpose  of  establishing 
rates  of  cost-share  assistance,  the 
average  cost  of  performing  a  practice 
may  ^  the  average  cost  for  a  State,  a 
county  or  a  part  of  a  county,  as 
determined  by  the  STC. 

(d)  The  rates  of  cost-share  assistance 
for  practices  included  in  the  county  FIP 
may  be  lower  than  the  rates  approved 
for  general  use  in  the  State,  as 
determined  by  the  CtX). 

§701.310  Prior  approval  for  cost-share 
assistance. 

Costs  will  be  shared  only  for  those . 
practices,  or  components  of  practices, 
for  which  cost-share  assistance  is 
requested  and  approval  issued  before 
performance  is  started. 

§701.311  Methods  of  approval. 

The  COC  shall  determine  the  extent  to 
which  Federal  funds  may  be  made 
available  to  share  the  cost  of  each 
approved  practice.  Approvals  shall  be 
made  based  on  consideration  of  the 
county  allocation,  cost-effective 
opportunities  for  increasing  timber 
pn^uction,  potential  for  e^ancing 
other  forest  resources,  the  forestry  needs 
in  the  county,  and  the  practices  for 
which  requested  cost-share  assistance  is 
considered  by  the  COC  as  most  needed. 
The  method  approved  shall  provide  for 
the  issuance  of  notices  of  approval 
showing  for  each  approved  practice  the 
number  of  units  of  the  practice  for 
which  the  Federal  Government  will 
share  in  the  cost  and  the  amount  of  the 
cost  share  for  the  performance  of  that 
number  of  units  of  the  practice.  Notices 
of  approved  requests  shall  be  issued 
before  the  practice  may  be  started.  No 
practice  may  be  approved  for  cost-share 
assistance  except  as  authorized  by  the 
county  FIP.  Available  funds  for  cost- 
share  assistance  shall  not  be  allocated 
on  a  pro-rata  basis,  but  shall  be  directed 
to  the  accomplishment  of  the  most 
production  attainable. 

(a)  Cost-share  assistance  may  be 
approved  under  annual  agreements  or 
long-term  agreements. 

(b)  Land  covered  by  a  GPCP  contract 
is  not  excluded  from  an  annual  or  long¬ 
term  agreement  if  the  land  is  otherwise 
eligible. 

(c)  The  same  practices,  cost-share 
levels,  and  general  program  provisions 
apply  to  both  annual  agreements  and 
long-term  agreements. 

§701.312  Long-term  agreements. 

(a)  The  period  of  a  long-term 
agreement  shall  be  for  not  less  than 
three  (3)  years  nor  more  than  ten  (10) 


years.  The  COC  and  the  parties  to  the 
agreement  in  consultation  with  the  State 
forestry  representative  will  mutually 
determine  the  scheduling  of  essential 
practices  and  practice  cost-sharing  over 
the  ^riod  of  the  agreement. 

(b)  The  long-term  agreement  shall  be 
based  on  a  forest  management  plan  for 
the  land  which  shall  be  developed  by 
the  service  forester. 

(c)  The  long-term  agreement  shall 
provide  that  the  owner  shall  perform 
those  measures  in  the  forest 
management  plan  which  are  determined 
to  be  essential  regardless  of  whether 
cost-share  assistance  is  approved  for 
such  measures. 

(d)  The  level  of  cost-share  assistance 
in  effect  for  practices  in  all  years  of  a 
long-term  agreement  shall  be  the  level 
in  effect  for  the  beginning  year  of  the 
agreement.  The  rate  of  cost-sharing  for 
payment  purpK>ses  for  such  practices 
will  be  based  on  the  average  cost  of 
performing  the  practice  at  the  time  the 
practice  is  performed. 

(e)  A  long-term  agreement  may  be 
canceled  for  failure  to  fully  comply  with 
the  terms  of  the  agreement  if,  after 
consulting  with  the  service  forester,  the 
STC  or  COC  determines  that  the 
seriousness  of  the  irregularities  warrant 
such  action.  If  the  agreement  is 
canceled,  the  signors  to  the  agreement 
are  jointly  and  severally  responsible  for 
refimding  all  cost  shares  paid  and  will 
forfeit  all  rights  to  further  payments 
under  the  agreement.  In  such  a  case,  no 
other  refund  or  forfeiture  provisions  of 
these  regulations  apply. 

(f)  A  long-term  agreement  may  be 
revised  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator 
where  there  is  a  change  in  status  of  the 
participants  or  the  land  under 
agreement. 

(g)  An  eligible  person  who  acquires 
control  of  land  under  an  approved 
agreement  may  elect  to  become  a 
successor  in  interest  under  such 
agreement. 

(h)  An  agreement  will  be  terminated 
with  respect  to  land  for  which  loss  of 
control  has  occurred  and  where  the 
person  acquiring  control  of  such  land 
elects  not  to  become  a  successor  in 
interest  under  the  agreement.  If  the  loss 
of  control  is  for  reasons  beyond  the 
control  of  the  signatories  to  the 
agreement,  the  COC  will  determine 
whether  or  not  any  cost-share  assistance 
previously  paid  shall  be  refunded; 
however,  in  no  event  shall  the  refund  be 
greater  than  would  be  required  in  cases 
where  loss  of  control  is  volimtary.  If  the 
loss  of  control  is  voluntary  on  the  part 
of  the  signatories,  they  will  be  jointly 
and  severally  responsible  for  refunding 
all  cost  shares  paid  and  will  forfeit  all 


rights  to  further  payments,  with  respect 
to  the  land  for  which  control  is  lost.  A 
refund  will  not  be  required  for  cost- 
share  assistance  where  the  COC  or  the 
STC  determines,  after  consulting  with 
the  service  forester,  that  failure  to 
perform  the  remaining  practices  in  the 
agreement  will  not  impair  the 
effectiveness  of  the  practices  which 
have  been  performed  and  that  the 
completed  practices  will  provide 
forestry  benefits  consistent  with  the 
cost-share  assistance  which  have  been 
paid. 

(i)  An  agreement  may  be  terminated 
if,  after  considering  the 
recommendation  of  the  service  forester, 
the  STC  or  COC  recommends  that  such 
action  is  in  the  public  interest. 

§  701.313  Restoration  of  practices. 

(a)  Cost-share  assistance  may  be 
authorized  under  FIP  for  the 
establishment  or  installation  of  the 
practices  contained  in  this  part.  Cost- 
share  assistance  may  not  be  authorized 
for  repeating  any  of  the  practices  in  this 
part  with  the  same  owner  on  the  same 
acreage,  except  as  provided  in 
paragraph  (b)  or  (c)  of  this  section. 

(b)  Cost-share  assistance  may  be 
authorized  for  the  replacement, 
enlargement,  or  restoration  of  practices 
for  which  such  assistance  has  been 
allowed  under  the  program  only  if  all  of 
the  following  conditions  exist: 

(1)  Replacement  or  restoration  of  the 
practice  is  needed  to  solve  a 
conservation  or  environmental  problem. 

(2)  The  failure  of  the  original  practice 
was  not  due  to  the  lack  of  proper 
maintenance  by  the  current  operator. 

(3)  The  COC  oelieves  that  tne 
replacement  or  restoration  of  the 
practice  merits  consideration  under  the 
program  to  an  equal  extent  with  other 
practices  cost-shared. 

(c)  Cost-share  assistance  may  be 
authorized  for  timber  stand 
improvement  measures  carried  out  in 
repetitive  steps  where  the  stand 
treatment  warrants  such  silvicultural 
practice  in  the  judgment  of  the  service 
forester. 

§  701 .31 4  RP  maximum  cost-share 
assistance  limitations. 

For  each  program  year,  the  total 
amount  which  may  be  received  by  any 
person  under  this  subpart  shall  not 
exceed  $10,000  with  respect  to  eligible 
owners  (§  701.302)  in  the  United  States 
or  any  commonwealth,  territory,  or 
possessions  of  the  United  States  for 
approved  practices  performed  under 
annual  or  long-term' agreements. 

§  701 .31 5  Completion  of  practice. 

Cost-share  assistance  for  the  practices 
contained  in  this  subpart  is  conditioned 
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upon  the  performance  of  the  practices 
according  to  all  applicable 
specifications  and  program  provisions. 


§701.316  Time  of  filing  payment 
application. 

Cost-share  assistance  will  be  made 
only  upon  an  application  submitted  to 
the  county  office  by  the  prescribed  time 
limit  or  any  authorized  extension.  Any 
application  for  payment  may  be  rejected 
if  any  information  required  of  the 
applicant  is  not  submitted  to  the  county 
office  within  the  applicable  time  limit. 


§§701.317-701.399  [Reserved] 

Signed  at  Washington,  DC,  on  December 
30, 1993. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

[FR  Doc.  94-415  Filed  1-7-94;  8:45  am) 
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Agricultural  Marketing  Service 


7  CFR  Parts  1005, 1007, 1011,  and  1046 
[DA-e3-29] 


Milk  in  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  Marketing  Areas; 
Revised  Proposed  Suspension  of 
Certain  Provisions  Of  the  Orders 


AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rules. 


SUMMARY:  This  document  invites  written 
comments  on  a  proposal  that  would 
suspend  for  nearly  two  years  certain 
provisions  of  the  Carolina,  Georgia, 
Termessee  Valley,  and  Louisville- 
Lexington-Evansville  Federal  milk 
orders.  If  adopted,  the  proposal  would 
regulate  a  plant  at  Kingsport,  Tennessee, 
under  the  Tennessee  Valley  order, 
instead  of  the  Carolina  order,  and  it 
would  keep  regulated  under  the 
Tennessee  Valley  order  a  plant  at 
Somerset,  Kentucky,  that  otherwise 
might  become  regulated  under  the 
Louisville-Lexington-Evansville  order. 
The  proposals  were  submitted  by  Land- 
O-Sim  Dairies,  which  operates  the 
Kingsport,  Tennessee,  plant,  and 
Southern  Bell  Dairy,  bic.,  which 
operates  the  Somerset,  Kentucky,  plant. 
These  handlers  contend  that  without  the 
suspension  they  would  be  subject  to 
pricing  disparities  that  could  jeopardize 
their  business. 


DATES:  Comments  are  due  no  later  than 
January  20, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDAyAMS/Daiiv 
Division,  Order  Formulation  Branch, 


room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension  (DA- 
93-29):  Issued  October  22, 1993; 
published  October  28, 1993  (58  FR 
57970). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  would  lessen  the  regulatory 
burden  on  small  entities  by  removing 
pricing  disparities  that  are  causing  or 
could  cause  financial  hardship  for 
certain  distributing  plants. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  ffie  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  57970)  on  October  28, 1993, 


concerning  the  proposed  suspension  of 
certain  provisions  of  the  Georgia, 
Carolina,  and  Tennessee  Valley  Federal 
milk  orders  (DA-93-29).  The  public  was 
a^orded  the  opportunity  to  comment  on 
the  notice  by  submitting  written  data, 
views,  and  arguments  by  November  4, 
1993.  Six  comment  letters  were  received 
concerning  the  three-market  proposed 
suspension. 

Subsequent  to  the  issuance  of  the 
above  proposed  suspension,  a 
suspension  request  was  received  from  a 
handler  regulated  under  the  Tennessee 
Valley  order  that  in  effect  expands  the 
initial  suspension  issue  to  the 
Louisville-Lexington-Evansville  order.  It 
also  affects  a  proposed  suspension  that 
was  issued  earlier  for  the  l^uisville 
order.  Because  of  the  interrelationship 
of  these  several  requests,  it  has  been 
determined  that  a  revised  proposed 
suspension  involving  all  four  orders 
should  be  issued  for  comment. 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
the  suspension  of  the  following 
provisions  of  the  orders  regulating  the 
handling  of  milk  in  the  Carolina, 

Georgia,  Tennessee  Valley,  and 
Louisville-Lexington-Evansville 
marketing  areas  is  being  considered  for 
a  23-month  period  beginning  February 
1, 1994: 

1.  In  §  1005.7(d)(3)  of  the  Carolina 
order,  the  words  "from”,  “there”,  “a 
greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month”, 
and  “than  in  this  marketing  area”; 

2.  In  §  1007.7(e)(3)  of  the  Georgia 
order,  the  words  “,  except  as  provided 
in  paragraph  (e)(4)  of  this  section,”; 

3.  In  §  1007.7  of  the  Georgia  order, 
paragraph  (e)(4); 

4.  In  §  1011.7(d)(3)  of  the  Tennessee 
Valley  order,  the  words  “from”,  “there”, 
“a  greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month”, 
and  “than  in  this  marketing  area”;  and 

5.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
“Pulaski”. 

All  persons  who  desire  to  send 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  them  to  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  by  the  10th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  comment  period  is  limited  to  10 
days  so  that  the  suspension,  if  found 
appropriate,  can  be  implemented 
quickly  and  thereby  minimize  financial 
hardship  and  disruptive  marketing 
conditions. 


17-Tv- . 
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The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 
This  proposed  suspension  would 
allow  a  distributing  plant  at  Kingsport, 
Tennessee,  that  is  located  within  the 
Tennessee  Valley  marketing  area  and 
that  meets  all  of  the  pooling  standards 
of  the  Tennessee  Valley  order  to  be 
regulated  under  that  o^er  rather  than 
the  Carolina  order,  as  now,  despite  the 
plant  having  greater  sales  in  the 
Carolina  marketing  area.  It  would  also 
allow  a  distributing  plant  located  at 
Somerset,  Kentucky,  that  has  been 
regulated  under  the  Tennessee  Valley 
order  to  remain  regulated  there  even  if 
it  should  develop  greater  sales  in  the 
Louisville-Lexin^on-Evansville  (Order 
46)  marketing  area.  In  addition,  the 
proposed  suspension  would  allow  a 
supply  plant  at  Springfield,  Kentucky, 
that  has  been  supplying  the  Somerset 
plant  to  remain  pooled  under  the 
Tennessee  Valley  order  without  having 
to  make  uneconomic  shipments  of  milk 
that  it  contends  would  be  necessary  if 
the  Southern  Belle  plant  shifted  to 
Order  46. 

1.  The  problem  of  Land-O-Sun 
Dairies.  Inc.  In  recent  months,  the  blend 
price  to  producers  at  Kingsport, 
Tennessee,  imder  the  Tennessee  Valley 
order  has  been  significantly  higher  than 
the  blend  price  at  that  location  under 
the  Carolina  order.  For  example,  during 
the  months  of  July  through  October 
1993,  the  Tennessee  Valley  blend  price 
at  Kingsport  was  32  cents,  29  cents,  20 
cents,  and  20  cents,  respectively,  higher 
than  the  Carolina  blend  price  at 
Kingsport.  Although  the  Class  I  price  at 
Kingsport  is  identical  under  both  of 
these  orders,  the  Tennessee  Valley 
order's  higher  Class  I  utilization  has 
resulted  in  a  higher  blend  price  at 
Kingsport  during  nearly  every  month  for 
the  past  two  years. 

The  difference  in  blend  prices  at 
Kingsport  requires  Land-O-Sun  Dairies, 
as  a  Carolina  order  handler,  to  pay 
significant  over-order  prices  to  retain  its 
milk  supply  in  competition  with  nearby 
handlers  regulated  under  the  Tennessee 
Valley  order.  Land-O-Sun  has  indicated 
that  it  cannot  continue  to  pay  these 
over-order  prices  without  jeopardizing 
the  existence  of  its  business.  It  therefore 
proposed  a  suspension  of  certain 
provisions  of  Orders  5  and  11  that 
would  allow  it  to  become  regulated 
under  Order  11. 

As  noted  in  the  earlier  proposed 
suspension,  the  paragraph  that  is 
proposed  to  be  suspended  Erom  the 
Georgia  order  is  merely  a  conforming 


change  to  preserve  the  status  quo 
between  the  Carolina  and  Georgia 
orders.  This  change  is  necessary  to 
continue  the  regulation  of  a  Granville, 
South  Carolina,  plant  under  the  Georgia 
order.  Without  the  suspension,  the  plant 
would  become  regulated  under  the 
Carolina  order. 

2.  The  problem  of  Southern  Belle 
Dairy  Company.  Southern  Belle  Dairy  at 
Somerset,  Kentucky,  has  been  regulated 
under  Order  11  for  the  past  four  years. 
However,  recently  it  has  acquired 
accounts  that  could  cause  it  to  shift  to 
Order  46. 

In  recent  months,  the  blend  price  at 
Somerset  under  Order  11  has  been 
significantly  higher  than  the  blend  price 
at  that  location  under  Order  46.  For 
example,  during  the  months  of  July 
through  October  1993,  the  blend  price 
under  Order  11  at  Somerset  was  67 
cents.  62  cents,  49  cents,  and  25  cents, 
respectively,  higher  than  the  Order  46 
price  at  that  location.  Of  these  amounts, 
19  cents  is  attributable  to  a  19-cent 
higher  Class  I  price  at  that  location 
under  Order  11.  Southern  Belle 
contends  that  if  it  should  shift  to  Order 
46  it  would  have  to  pay  substantial 
over-order  prices  to  its  producers  to 
retain  its  milk  supply.  Moreover,  slight 
changes  in  sales  could  cause  it  to  shift 
back  and  forth  between  the  two  orders, 
causing  market  instability  and 
uncertainty  under  the  base-excess 
programs  applicable  to  both  orders. 

3.  The  problem  of  Armour  Food 
Ingredients  Company.  Armour  Food 
operates  a  supply  plant  and  a  nonpool 
manufacturing  plant  at  Springfield. 
Kentucky.  The  supply  plant  has  been 
regulated  under  Order  11  since  August 
1992.  If  the  Southern  Belle  plant  shifts 
to  Order  46,  Armour’s  supply  plant 
would  also  become  subject  to  the 
regulations  of  Order  46  because  the 
plant  is  supplying  milk  to  the  Southern 
Belle  plant.  Armour  contends  that  the 
plant  would  not  qualify  as  a  pool  plant 
based  on  its  present  milk  handling 
practices  because,  under  the  net 
shipment  provision  of  Order  46,  all  of 
the  shipments  sent  to  its  manufacturing 
facility  fiem  pool  distributing  plants  for 
surplus  disposal  would  be  subtracted 
from  its  shipments  to  {>ool  distributing 
plants..  Armour  states  that  to  keep  the 
milk  of  its  producers  pooled  under 
Order  46  it  would  have  to  incur 
substantial  increases  in  transportation 
and  assembly  costs.  To  avoid  these 
costs.  Armour  proposed  suspending 
language  in  the  net  shipment  provision 
of  Order  46. 

4.  Industry  responses  to  the  earlier 
proposed  suspensions  (DA-93-29  and 
DA-93-26).  On  the  basis  of  the  Land-O- 
Sun  request,  a  notice  of  proposed 


suspension  of  provisions  in  Orders  5,  7, 
and  11  was  issued  on  October  22, 1993 
(DA-93-29)(58  FR  57970).  Four 
comments  were  submitted  in  support  of 
the  action,  and  two  comments  were’ 
filed  in  opposition  to  it 
Milkco,  Inc.,  a  handler  regulated 
under  the  Carolina  order  with  a  plant  in 
Asheville,  North  Carolina,  stated  that  it 
supported  the  proposed  suspension. 
Southern  Belie  Dairy  also  submitted  a 
letter  in  support  of  the  suspension. 

A  letter  supporting  the  suspension 
also  was  received  from  Mid-America 
Dairymen,  Inc.,  on  behalf  of  Southern 
Milk  Sales,  Inc.,  a  dairy  cooperative 
with  producer  milk  pooled  on  the 
Tennessee  Valley,  Georgia,  and  Carolina 
orders.  The  cooperative  notes  in  its 
letter  that  “paying  higher  over-order 
values  to  maintain  its  supply  of  milk 
would  jeopardize  the  existence  of  the 
affected  distributing  plant.” 

Additionally,  an  individual  dairy 
farmer  who  supplies  producer  milk  to 
Land-O-Sun  filed  a  comment  in  support 
of  the  suspension.  He  stated  that  if 
Land-O-Sun  paid  him  a  lesser  price  for 
his  milk  he  would  have  to  sell  to 
another  handler. 

Coburg  Dairy,  a  Carolina  order 
handler  located  in  Charleston,  South 
Carolina,  filed  a  comment  opposing  the 
suspension.  Coburg  competes  with  the 
Kingsport  plant  for  Class  I  sales  in  the 
Carolina  market.  The  handler  argued 
that  the  regulation  of  the  Kingsport 
plant  under  the  Tennessee  Valley  order 
would  give  the  plant  a  competitive 
advantage  in  the  Carolina  market  since 
it  has  a  lower  Class  I  price  and  because 
it  presumably  would  not  have  to  pay 
over-order  prices  to  its  producers. 

The  North  Carolina  Farm  Bureau 
Federation,  a  general  farm  organization, 
also  objected  to  the  pro|>osed 
suspension  on  the  grounds  that 
regulation  of  the  Kingsport  plant  under 
Order  11  would  jeopardize  the  over¬ 
order  prices  in  the  Carolina  market.  The 
Federation  indicated  that  eroding  Class 
I  premiums  and  lower  Class  I  utilization 
were  threatening  the  health  of  the  dairy 
industry  in  North  Carolina. 

In  response  to  the  Armour  Food 
request,  a  notice  of  proposed  suspension 
of  the  net  shipment  provision  of  Order 
46  was  issued  on  September  22, 1993 
(DA-93-26)  (58  FR  50526).  Three 
comments  were  submitted. 

Southern  Belle  supported  the 
suspension,  indicating  that  Armour  was 
supplying  it  with  milk  and  could 
encounter  problems  of  assembly  and 
transportation  if  tlie  plant  became 
subject  to  the  provisions  of  Order  46 
because  of  a  shift  in  regulation  of  the 
Southern  Belle  plant  from  Order  11  to 
Order  46. 
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Milk  Marketing,  Inc.,  a  cooperative 
association  with  688  dairy  fanners 
under  Order  46,  and  The  Kroger 
Company,  a  handler  operating 
Winchester  Farms  Dairy  at  Winchester, 
Kentucky,  filed  comments  opposing  the 
proposed  suspension  of  the  net 
shipment  provision.  MMI  argued  that  if 
the  net  shipment  provision  is 
suspended,  the  intent  of  the  order 
would  not  be  carried  out  appropriately 
and  that  the  needs  of  the  order  would 
not  be  met  in  an  efficient  manner. 

Kroger  stated  that  there  was  not  an 
abundant  amount  of  milk  available  for 
fluid  use  under  Order  46  and  that  the 
net  shipment  provision  was  needed  to 
help  assure  that  distributing  plants  have 
sufficient  supplies  of  milk  to  meet  their 
fluid  requirements.  It  contends  that 
there  is  no  justification  to  relax  the 
performance  provisions  of  the  order 
during  the  season  when  milk 
availability  is  reduced  and  Class  I  sales 
increase  simply  because  there  is  a 
"possibility”  that  a  distributing  plant 
may  switch  regulation  ft’om  Order  11  to 
Order  46. 

No  final  action  has  been  taken  on 
Armour’s  request  to  suspend  the  net 
shipment  provision.  However,  since  that 
issue  would  become  moot  under  the 
proposed  suspension  being  considered 
herein,  final  action  on  the  Armour 
proposal  is  being  held  in  abeyance 
pending  the  outcome  of  the  current 
proposal. 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007, 1011,  and  1046 

Milk  marketing  orders. 

Authority;  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated;  January  3, 1994. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-424  Filed  1-7-94;  8:45  am) 
BILUNQ  cooe  3410-02-P 


7  CFR  Part  1094 

[DA-94-061 

Milk  in  the  New  Orleans-Mississippi 
Marketing  Area;  Proposed  Suspension 
of  a  Provision  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend,  for 
23  months,  the  45  percent  delivery 
requirement  for  a  plant  operated  by  a 
cooperative  association  that  is  located 
within  the  New  Orleans-Mississippi 
marketing  area.  The  suspension  was 
requested  by  Gulf  Dairy  Association, 


Inc.,  which  operates  a  manufacturing 
plant  at  Kentwood,  Louisiana.  The 
association  states  that  without  the 
suspension,  it  will  be  forced  to  make 
inefficient  qualifying  shipments  of  milk 
merely  to  keep  the  milk  of  its  producers 
qualified  for  pooling  under  the  order. 
DATES:  Comments  are  due  no  later  than 
January  20, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 


which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  suspension 
of  the  following  provision  of  the  order 
regulating  the  handling  of  milk  in  the 
New  Orleans-Mississippi  marketing  area 
is  being  considered  for  the  period  from 
February  1, 1994  through  Etecember  31, 
1995: 

In  §  1094.7(c),  the  words  "45  percent 
or  more  of  the”. 

All  persons  wishing  to  submit  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  their  views  to  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  10th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  filing  period  is  limited  to  ten  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27  (b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
for  the  months  of  February  1994  through 
December  1995  the  45  percent  delivery 
requirement  for  a  cooperative 
association  plant  that  is  located  in  the 
New  Orleans-Mississippi  marketing 
area. 

Gulf  Dairy  Association,  Inc.,  which 
operates  a  manufacturing  plant  at 
Kentwood,  Louisiana,  that  is  regulated 
under  Order  94  submitted  the 
sus{>ension  request.  The  cooperative 
stated  that  because  of  the  present  45 
percent  delivery  requirement  applicable 
to  a  cooperative  association  that  wishes 
to  qualify  a  manufacturing  plant  for 
pooling,  it  has  had  to  shift  some  of  its 
producers  to  neighboring  Greater 
Louisiana  (Order  96)  pool  plants  to  keep 
its  Kentwood  plant  qualified  as  a  pool 
plant  under  Order  94.  It  indicated  that 
Order  96  requires  that  six  days’ 
production  of  a  producer  must  be 
received  at  pool  plants  each  month  in 
order  to  qualify  the  milk  for  pooUng  by 
diversion  to  a  nonpool  plant. 
Accordingly,  it  has  had  to  move  the 
milk  of  selected  producers  to  Order  96 
pool  plants  six  days  [>er  month.  Since 
this  milk  is  not  actually  needed  by  these 
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pool  plants,  the  cooperative  has  then 
had  to  back-haul  the  milk  to  its 
Kentwood  manufacturing  plant  for 
processing.  The  problem  is  now 
particularly  acute,  according  to  the 
cooperative,  because  two  CMer  94  pool 
plants  have  notified  Gulf  Dairy 
Association  that  they  will  no  longer 
purchase  milk  from  them  after  F^ruary 
1. 1994. 

Gulf  Dairy  Association  noted  that  the 
problem  it  is  experiencing  will  be 
resolved  through  the  proposed  merger  of 
milk  orders  that  is  now  under 
consideration  by  the  Department.  It 
urged  that  the  proposed  suspension  be 
effective  pending  the  completion  of  that 
proceeding. 

List  of  Subjects  in  7  CFR  Part  1094 

Milk  marketing  orders. 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

Dated:  January  3, 1994. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  94-427  Filed  1-7-94;  8:45  am) 
BILUNQ  COOC  »410-02-f> 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  103 

PNS  No.  1384-92;  AG  Order  No.  182V-93] 

RIN  1115-AD18 

Adjustment  to  the  Examinations  Fee 
Schedule 

AGENCY:  Inunigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  adjust 
the  current  Examinations  Fee  schedule 
for  the  Immigration  and  Naturalization 
Service  (INS)  in  order  to  generate 
sufftcient  revenue  to  recover  the  costs  of 
providing  immigration  and 
naturalization  services,  and  to  change 
procedures  and  charges  for  the  Petition 
for  a  Nonimmigrant  Worker,  Form  I- 
129,  in  response  to  INS  and  user 
experiences.  The  fee  adjustment  is 
needed  to  comply  with  specific  Federal 
immigration  laws  and  the  Federal  user 
fee  statute  and  regulations,  which 
require  the  recipients  of  special  benefits 
from  Government  services  that  are  not 
directed  to  the  public  at  large  to  bear  the 
costs  to  the  Government  of  providing 
those  services.  The  fees  proposed  in  this 
rule  result  from  an  analysis  of 
adjudication  and  naturalization  services 
and  associated  costs  for  ftscal  years 
1993  and  1994,  and  are  calculated  to 


recover  the  costs  of  providing  these 
special  services  and  benefits.  This 
proposed  rule  ensures  that  funds  will  be 
available  to  continue  to  improve  the 
quality  of  service  to  users.  Its  financial 
impact  on  users  of  the  services  is  small. 
In  most  cases  the  proposed  fee  increase 
is  five  dollars.  In  the  aggregate  this 
proposed  fee  increase  is  slightly  less 
than  the  projected  change  in  the 
consumer  price  index  since  the  last 
general  fee  increase  in  April  1991. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  9, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  for  consideration. 
Please  submit  written  comments,  in 
triplicate,  to  the  Director,  Policy 
Directives  and  Instructions  Branch; 
Immigration  and  Naturalization  Service; 
425  I  Street,  NW.;  room  5307; 
Washington,  DC  20536-0002.  To  ensure 
proper  handling,  please  reference  INS 
No.  1384-92  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Atherton,  Chief,  Fee  Analysis 
and  Operations  Branch,  Office  of 
Finance;  Immigration  and 
Naturalization  Service;  425  I  Street, 

NW.;  room  6240,  Washington,  DC 
20536-0002;  telephone  202-616-2754. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Immigration  and  Naturalization 
Service  (INS)  of  the  Department  of 
Justice  (DOJ)  is  required  by  law  to 
charge  fees  to  the  users  of  its  services. 
Such  fees  presently  comprise  about  36 
percent  of  the  INS  budget.  There  are 
four  fee  accounts,  and  the  fees  which 
are  collected  in  each  account  are  used 
to  fund  specific  services.  The  four  fee 
accounts  are  the  Immigration 
Examinations  Fee  Account,  the 
Immigration  User  Fee  Account,  the 
Land  Border  Inspection  Fee  Account, 
and  the  Legalization  Fee  Account. 
Because  the  fees  in  each  of  these 
accounts  are  designed  to  recover  the 
costs  which  are  incurred  to  provide 
spjecific  ser\'ices,  they  must  be  reviewed 
regularly  and  adjusted  as  costs  change 
or  more  precise  cost  determination 
processes  become  available.  This  rule 
proposes  to  modify  the  examinations  fee 
schedule. 

The  Immigration  Examinations  Fee 
Account  (Examinations  Fee  Account) 
provides  funds  for  immigration 
adjudication  and  naturalization 
services.  It  is  funded  by  a  total  of  32 
separate  fees  for  processing  the  various 
applications  used  by  INS.  Examples 
include  applications  for  permanent 
resident  status,  petitions  for  relatives, 
employment  authorization  applications, 
reentry  permits,  and  extensions  of 


temporary  stay.  The  separate  fees 
currently  range  from  $30  to  $140. 

To  cover  the  costs  of  providing 
adjudication  and  naturalization 
services,  it  has  been  determined  that  a 
fee  increase  of  7.5  percent  is  needed. 

This  increase  reflects  inflation  since  the 
last  general  fee  increase  in  April  1991, 
the  assignment  of  certain  additional 
costs  to  the  Examinations  Fee  Account 
for  services  that  support  adjudications 
and  naturalization  functions,  and  the 
costs  of  investments  to  improve  services 
to  users.  This  proposed  rule  would 
'adjust  the  current  fee  schedule  by  7.5 
percent 

A.  Refining  the  Fee  Development 
Process 

INS  has  initiated  a  process  of 
continuous  improvement  in  the 
management  of  the  finances  of  the  fee 
accounts  and  the  development  of  fee 
schedules.  Areas  that  are  being 
addressed  over  a  projected  multi-year 
time  horizon  include:  Identifying  the 
INS  resources  consumed  in  providing 
services  to  our  customers  which  by  law 
must  be  recovered  through  fee  revenues; 
refining  definitions  of  direct  and 
indirect  costs;  and  refining  cost 
measurement  systems,  in  concert  with 
wider  Department  of  Justice  initiatives 
to  improve  financial  management 
information  systems. 

Of  necessity,  to  ensure  the  availability 
of  necessary  mnds  for  maintaining 
operations,  the  first  phase  of  this  effort 
has  been  identification  of  INS  resource 
use  that  must  be  recovered  through  fees. 
Prior  to  1992,  INS  had  not  analyzed 
rigorously  the  full  extent  of  its  costs 
related  to  fee-supported  services.  In 
1992,  INS  undertook  a  comprehensive 
review  of  the  work  that  should  properly 
be  charged  to  fee  accounts  in  order  to 
meet  statutory  requirements.  Extensive 
information  gathering  and  analysis  were 
performed  as  part  of  this  effort.  The 
aggregate  cost  of  the  work  in  support  of 
the  Examinations  Fee  Account  was 
computed  based  on  the  budget  for  fiscal 
year  1993  and  the  estimated  budget  for 
fiscal  year  1994. 

This  information  was  used  to 
compute  the  percentage  revenue 
increase  required  to  cover  the  costs,  and 
that  percentage,  with  limited 
exceptions,  was  applied  to  the  existing 
fee  schedule  that  has  been  in  place  since 
1991  to  arrive  at  the  proposed  fees, 
through  the  steps  explained  in  this 
proposed  rule. 

Instead  of  using  the  existing  fee 
schedule  as  a  base  for  the  percentage 
increases.  INS  also  considered  whether 
it  would  have  been  feasible  to  base  the 
proposed  fees  on  1992  cost 
measurements.  INS  rejected  this 
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approach  because  of  problems  with 
1992  data  caused  by  the  transition  to  a 
more  automated  system  of  productivity 
measurement.  •< 

Future  fee  adjustments  will  reflect 
efforts  to  refine  direct  and  indirect  cost 
definitions  and  measurements,  and  will 
address  alternative  approaches  to  the 
allocation  of  indirect  costs  among 
applicants  for  services.  At  this  time, 
however,  the  current  fee  schedule,  with 
the  adjustments  specifically  identified 
below,  reflects  the  best  available 
comprehensive  data  on  service  costs, 
and  was  therefore  judged  to  be  the 
soundest  foundation  for  computing  the 
proposed  fee  schedules  for  fiscal  year 
1994. 

II.  Directives  and  Guidelines 

INS’s  examinations  fees  have  been 
designed  in  accordance  with  legislation, 
guidance  from  the  Office  of 
Management  and  Budget  (OMB)  and  the 
Department,  and  accepted  principles  of 
ratemaking  in  regulated  public  and 
commercial  enterprises.  The  overall 
principle  employed  is  one  of  cost 
causation,  which  means  the  fees  are 
designed  to  cover  the  costs  associated 
with  providing  the  services  funded 
through  the  Examinations  Fee  Account. 

A.  Legislation 

The  enabling  legislation  for  the 
Examinations  Fee  Account  is  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1989 
(Pub.  L.  100-459),  a  U.S.C.  1356(n). 
which  provides  that  the  receipts 
collected  shall  “*  *  *  remain  available 
•  •  •  to  reimburse  any  appropriation 
the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing 
immigration  adjudication  and 
naturalization  services  and  the 
collection,  safeguarding  and  accounting 
for  fees  *  *  *  The  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1991  (Pub.  L.  101- 
515),  8  U.S.C.  1356(m),  provides  further 
<••  •  *  fggg  fpj.  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provide  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fees  may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected.” 
The  general  authority  to  assess  fees  for 
services  is  found  in  the  Independent 
Offices  Appropriation  Act,  1952  (Pub.  L 
82-137)  (lOAA),  31  U.S.C  9701, 
frequently  referred  to  as  the  “user  fee 


statute,”  which  provides  for  Federal 
agencies  to  define  special  services 
provided  to  unique  segments  of  the 
population  and  to  charge  fees  for  those 
services  instead  of  supporting  them 
through  general  tax  revenues.  The  lOAA 
provides  that  “*  •  *  each  service  or 
thing  of  value  provided  by  an  agency 
*  *  *  to  a  person  *  *  *  is  to  be  self- 
sustaining  to  the  extent  possible.”  These 
charges,  among  other  things,  are  to  be 
based  on"*  *  *  (tjhe  costs  to  the 
Government  *  *  *.” 

In  1986,  proposed  fne  increases  for 
adjudication  services  were  challenged 
in  the  Federal  District  Court  for  the 
District  of  Columbia  on  the  grounds  that 
the  Attorney  General  lacked  authority  to 
impose  fees  for  the  services  in  question 
and  that,  even  if  the  fees  were  legally 
permissible,  the  specific  fees  under  * 
challenge  were  arbitrarily  excessive.  In 
Ayuda,  Inc.  v.  Attorney  General,  661  F. 
Supp.  33  (D.D.C.,  1987),  the  District 
Court  rejected  these  arguments; 

Accordingly,  it  appearing  that  the  service 
fees  were  established  through  appropriate 
administrative  procedures  after  adequate  cost 
analysis  and  with  opportunity  for  public 
participation,  and  that  they  are  in  all  respects 
consistent  with  the  statutes  being 
implemented,  summary  judgment  must  be 
granted  to  the  Attorney  General  and  denied 
to  plaintiffs. 

661  F.Supp.  at  36. 

In  upholding  the  District  Court 
decision,  the  (^lut  of  Appeals  held  that: 

In  light  of  settled  law,  we  are  constrained 
to  conclude  that  the  INS  fees  at  issue  are  for 
a  “service  or  thing  of  value”  which  provides 
the  recipients  with  a  special  benefit  •  * 

Since  these  procedures  are  triggered  only  at 
the  instance  of  the  individual  who  seeks, 
obviously,  to  benefit  from  them,  this  fee 
regime  cannot  in  fairness  be  characterized  as 
an  INS  effort  to  charge  for  activities  that  are 
carried  on  principally  to  benefit  the  public 
generally.  The  benefit  is  simply  too  direct 
and  immediate  to  a  specific,  identifiable 
beneficiary  to  consider  such  services  as 
constituting  primarily  a  broad  part  of  INS' 
overall  mission  to  serve  the  public. 

Ayuda,  Inc.  v.  Attorney  General,  848 
F.2d  1297,  at  1301  (D.C.  Qr.  1988). 

B.  Office  of  Management  and  Budget 
(OMB)  Guidelines 

OMB  circular  A-25,  User  Charges, 
states  that  as  a  general  policy  “a  user 
charge  *  *  *  will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public.”  The  following  discussion  is 
provided: 

When  a  service  (or  privilege)  provides 
special  benefits  to  an  identifiable  recipient 
beyond  those  that  accrue  to  the  general 
public,  a  charge  will  be  imposed  (to  recover 
the  full  cost  to  the  Federal  Government  for 


providing  the  special  benefit,  or  the  market 
price).  For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  user  charge  will 
be  imposed  when  a  Government  service: 

(a)  Enables  the  beneficiary  to  obtain  more 
immediate  or  substantial  gains  or  values 
(which  may  or  may  not  be  measurable  in 
monetary  terms)  than  those  that  accrue  to  the 
general  public  (e.g.,  receiving  a  patent, 
insurance,  or  guarantee  provision,  or  a 
license  to  carry  on  a  specific  activity  or 
business  or  various  kinds  of  public  land  use); 
or 

(b)  Provides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.g., 
insuring  deposits  in  commercial  banks);  or 

(c)  Is  performed  at  the  request  of  or  for  the 
convenience  of  the  recipient,  and  is  beyond 
the  services  regularly  received  by  other 
members  of  the  same  industry  or  group  or  by 
the  general  public  (e.g.,  receiving  a  passport, 
visa,  airman’s  certificate,  or  a  Custom’s 
inspection  after  regular  duty  hours). 

Circular  No.  A-25,  User  Charges, 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  July  8, 

1993,  pp.  2-3. 

C.  Department  of  Justice  Guidelines 

The  Department  of  Justice  issued 

guidance  on  User  Fee  Programs  in  April 
1993.  The  guidance  states  that  as  a 
general  policy  “a  charge  shall  be 
imposed  to  recover  the  full  cost  to  the 
Federal  Government  of  rendering  a 
service  that  provides  specific  benefits  to 
an  identifiable  recipient  above  and 
beyond  those  that  accrue  to  the  public 
at  large.”  The  following  discussion  is 
provided: 

Cost  is  a  financial  measurement  of 
resources  used  in  accomplishing  a  specified 
purpose,  carrying  out  an  activity,  or 
completing  a  unit  of  work  or  a  specific 
project  •  •  •.  Direct  costs  are  those  which 
are  proximate  and  directly  traceable  to  the 
unit  of  output  for  which  the  fee  is  charged. 
Indirect  costs  are  those  which  are  more 
distant,  general  in  nature,  and  not  directly 
traceable  to  the  product  or  service  produced. 

*  •  *  (Elxisting  legislation  may  require  the 
inclusion  of  costs  for  selected  activities  not 
directly  related  to  the  unit  of  performance  or 
product  for  which  a  fee  is  charged.  Where 
this  occurs,  both  the  direct  and  indirect  costs 
of  such  activities  should  be  included  in  the 
cost  computation. 

User  Fee  Programs,  Department  of 
Justice,  Justice  Management  Division, 
April  1993,  pp.  3  and  12.  The  policies 
and  procedures  followed  in  the 
development  of  the  proposed  fee 
schedules  are  consistent  with  this 
guidance. 

D.  Ratemaking  Principles  * 

The  above-stated  policies,  as  set  forth 
by  statute  and  more  fully  developed  by 
OMB  and  the  Department,  comport  with 
reasonable  standards  for  user  charges 
and  are  strongly  supported  by  the 
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prescriptions  of  economic  experts  with 
widely  recognized  credentials  in  the 
field  of  ratemaking  policy.  Any  other 
approach  would  bmrden  taxpayers  with 
costs  that  can  be  traced  directly  to  the 
needs  of  specific  individuals,  not  to 
society  at  large. 

One  of  many  similar  statements  on 
cost  of  service  as  a  basic  standard  of 
reasonableness  is  stated  as  follows  in 
the  authoritative  text  by  Bonbright, 
Danielsen,  and  Kamerschen: 

No  writer  whose  views  on  public  utility 
rates  command  respect  purports  to  find  a 
single  yardstick  by  sole  reference  to  which 
rates  may  be  judg^  reasonable  or  socially 
desirable  as  distinguished  from  rates  that  are 
unreasonable  or  adverse  to  the  public 
interest.  A  complex  of  tests  of  acceptability 
is  required  )ust  as  would  be  the  case  with  the 
tests  of  a  good  automobile,  a  good  income- 
tax  law,  or  a  good  poem.  Nevertheless,  one 
standard  of  reasonable  rates  can  fairly  be  said 
to  outrank  all  others  in  the  importance 
attached  to  it  by  experts  and  public  opinion 
alike — the  standard  of  costs  of  service,  often 
qualified  by  the  stipulation  that  the  relevant 
cost  is  necessary,  true  (i.e.,  private  and 
social)  cost  or  cost  reasonably  or  prudently 
incurred.  •  •  * 

A  cost  standard  of  ratemaking  has  been 
most  generally  accepted  in  the  regulation  of 
the  levels  of  rates  charged  by  private  utility 
companies.  But  even  more  significant  is  the 
wid^preed  adherence  to  cost,  or  to  some 
approximation  of  cost,  as  a  basis  of 
ratemaking  under  public  ownership*  *  •  * 

Bonbright,  Danielsen,  and  Kamerschen. 
Principles  of  Public  Utility  Rates,  Public 
Utilities  Reports,  Inc.,  Arlington,  Va.. 

2nd  ed.  1988,  pp.  109-110. 

While  the  forgoing  reference  is 
extracted  from  a  discussion  of  public 
utility  rates,  the  rate  standard  cited  also 
is  applicable  to  other  pricing  situations 
that  require  cost  recovery  in  a  fair  and 
reasonable  manner. 

111.  Examinations  Fee  Account 

This  section  describes  the  major 
programs  funded  by  the  Examinations 
Fee  Account. 

A.  Adjudications  and  Naturalization 
Program 

The  function  of  this  program  is  to 
process,  adjudicate,  and  ultimately  grant 
or  deny  applications  and  petitions  for 
benefits  provided  under  the 
immi^tion  laws  of  the  United  States. 
Adjudications  activities  include 
processing  applications  for  permanent 
resident  status,  petitions  for  relatives, 
temporary  and  p>ermanent  worker 
petitions,  reentry  permits,  refugee  travel 
documents,  e^densions  of  temporary 
stay,  employment  authorizations,  and 
temporary  protected  status. 
Nabiralization  activities  include  the 
examination  of  aliens  to  determine  their 
qualifications  for  naturalization. 


administration  of  the  oath  for 
citizenship,  and  issuance  of  citizenship 
dociunents. 

B.  Refugees  and  Overseas  Program 

The  function  of  this  program  is  to 

adjudicate  refugee  and  asylum 
applications,  conduct  investigations  for 
preference  and  relative  visa  petitions, 
and  conduct  other  records  checks  and 
background  investigations  as  are 
required  at  overseas  INS  offices.  Officers 
assigned  to  this  program  also  provide 
assistance  to  citizens  and  lawful 
permanent  residents  abroad  regarding 
adoptions,  immigration,  or  parole  of 
alien  sptouses  and  children,  and  other 
benefits  under  the  Immigration  and 
Nationality  Act.  They  also  review 
requests  for  the  Attorney  General  to 
grant  humanitarian  parole  into  the 
United  States  for  deserving  persons. 

C.  Information  and  Records 
Management 

The  Information  and  Records 
Management  program  provides  a  variety 
of  services  critical  to  the  adjudications 
and  naturalization  processes.  These 
services  include:  Creating,  updating, 
storing,  retrieving,  and  tracking  alien 
files;  responding  to  inquiries  on 
application  status;  providing 
information  to  the  public,  both  in- 
person  and  by  telephone,  on 
immigration-relat^  matters;  printing 
and  distributing  application  forms  and 
instructions  and  providing  them  to  the 
public. 

D.  Data  and  Communications 

The  Data  and  Communications 
program  develops  and  operates  INS 
automated  information  systems  which 
support  the  adjudications  and 
naturalization  program,  and  operates  the 
identification  card  production  facility. 
Adjudications  and  naturalization 
support  systems  are  currently  being 
integrated  and  consolidated  into  the 
Computer  Linked  Application 
Information  Management  System 
(CLAIMS),  which  provides  adjudication 
support  to  service  centers,  district 
offices,  and  ports  of  entry.  The  system, 
which  is  operating  in  the  service  centers 
and  is  being  installed  in  other  field 
offices,  reduces  application  processing 
time  and  response  time  to  inquiries. 

IV.  Fee  Setting  Procedures 

This  section  provides  a  description  of 
INS  fee-setting  procedures,  including  an 
explanation  of  the  cost  bases  for  setting 
fees.  Descriptions  of  the  examinations 
fees  and  their  cost  components  and  an 
explanation  of  the  proc^ures  employed 
by  INS  to  calculate  the  costs  are 
included. 


A.  History  of  Current  Examinations  Fees 

Policies  pertaining  to  the  assessment 
of  INS  user  fees  and  their  underlying 
costs  have  evolved  over  25  years, 
beginning  in  1968.  The  Examinations 
Fee  Account  itself  has  a  more  recent 
history,  starting  iii  1989.  Prior  to  1989, 
all  examinations  fee  revenues  were 
treated  as  general  revenues  of  the 
Federal  Government.  They  are  now 
credited  to  the  Examinations  Fee 
Account  and  used  to  fund  related 
services. 

Procedures  to  compute  examinations 
fees  involve  the  development  and 
summation  of  three  cost  components: 
direct  costs,  indirect  costs,  and  a 
surcharge  to  recover  the  costs  of  the 
Refugees  and  Overseas  program.  These 
three  cost  components  are  described 
more  fully  below. 

Salient  developments  preceding  the 
analyses  that  led  to  this  proposed  rule 
include  the  issuance  in  December  1992 
of  an  audit  report  prepared  by  the  Office 
of  the  Inspector  General  (OIG)  of  the 
Department  of  Justice.  That  report, 
entitled  “Controls  Over  Established 
User  Fee  Accounts  in  the  Immigration 
emd  Naturalization  Service”  (DOJ  OIG 
Audit  Report  No.  93-3),  stat^  that 
INS’s  accounting  system  did  not 
identify  properly  all  costs  that  ought  to 
be  recovered  from  user  fee  accounts. 

This  view  is  summarized  below: 

The  review  of  actual  program  costs 
disclosed  that  ail  identified  costs  were 
charged  to  the  proper  user  fee  accounts. 
However,  the  INS  accounting  system  does 
not  provide  usable  cost  data  applicable  to  the 
user  fee  program  and  INS  program  managers 
had  not  identified  all  the  direct  program 
costs  that  should  have  been  reimbursed  from 
the  user  fee  accounts.  In  addition,  various 
INS  units  providing  indirect  support  of 
personnel  and  services  were  not  receiving 
user  fee  reimbursement  commensurate  with 
the  level  of  resources  expanded  *  •  *  Since 
valid  direct  and  indirect  program  costs  went 
unidentified,  appropriated  funds  essentially 
subsidized  user  fee  related  program  costs  that 
should  have  been  reimbursed  from  user  fee 
revenue. 

DOJ  OIG  Audit  Report  No.  93-3,  at  p. 
i. 

The  finding  that  all  program  costs 
were  not  being  recovered  from  user  fee 
accounts  triggered  several  actions  by 
INS  that  culminated  in  the  current 
proposed  rule.  At  the  same  time  that  the 
OIG  was  conducting  its  audit,  a  senior 
Justice  IDepartment  official  reviewed  the 
fee-setting  process  and  proposed 
changes.  As  a  result,  the  OIG  deferred 
additional  work  in  this  area.  According 
to  the  audit  report: 

A  plan  was  developed  and  approved  and 
the  same  justice  official  was  detailed  to 
compile  user  fee  costs,  revise  fee  schedules 
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as  necessary  to  collect  revenues  sufficient  to 
make  each  account  self-sustaining,  and 
obtain  Congressional  approval  to  reprogram 
INS  appropriations  accordingly.  This  project 
was  initiated  in  March  1992  and  is  scheduled 
to  bo  completed  by  the  end  of  FY  1992.  Since 
the  project  covered  most  of  the  problem  areas 
disclosed  by  our  audit,  we  deferred 
additional  audit  work  in  this  area. 

DOJ  OIG  Audit  Report  No.  93-3,  at  p. 
ii. 

The  review  of  the  process  conducted 
during  1992  consist^  of  a  detailed 
survey  and  extensive  consultations  vyith 
all  INS  program  offices  to  review  the 
extent  to  which  they  provide  services  to 
fee  account  activities,  whether  they 
were  commensurately  reimbursed  for 
those  services,  and  whether  specific 
service  improvement  investments 
would  be  appropriate  if  additional  fee 
account  revenues  were  available. 

An  initial  reallocation 
(reprogramming)  of  program  costs 
proposed  earlier  by  the  Attorney 
General  was  approved  by  Congress,  with 
the  effect  of  properly  assigning  some 
costs  of  user  fee  activities  to  the  fee 
accounts.  The  budget  enacted  by 
Congress  for  fiscal  year  1993  reflected 
these  reallocations. 

The  1992  review  found  that  the 
Attorney  General’s  reprogramming  had 
substantially  corrected  the  assignment 
of  costs  identifiable  at  that  point  as 
related  to  fee  account  activities,  with 
two  exceptions;  The  costs  of  legal 
proceedings  and  the  costs  of 
management  and  administration.  In  the 
case  of  these  two  programs,  some  costs 
are  being  charged  to  fee  accounts,  but 
not  enough  to  cover  the  substantial 
work  associated  with  the  fee  account 
activities. 

The  review  also  concluded  that 
although  a  number  of  investments  were 
recommended  by  review  participants, 
the  recommendations  generally 
anticipated  actions  that  were  planned  in 
future  budget  cycles.  Therefore  the 
investments  would  generally  be 
addressed  as  part  of  INS’s  normal 
budget  review  process,  rather  than  as  a 
part  of  the  current  fee  adjustment 
process. 

This  proposed  fee  increase 
incorporates  the  results  of  this  extensive 
review  of  INS  programs,  inflationary 
cost  increases  since  the  last  general  fee 
increase  in  April  1991,  and  the 
projected  costs  of  presently  budgeted 
program  investments  to  improve 
services  to  INS’s  customers. 

B.  Costs 

1.  Cost  Components 

OMB  Circular  A-25,  in  its  discussion 
of  cost  determination  for  purposes  of 
setting  fees,  provides  that  “user  charges 


will  be  sufficient  to  recover  the  full  cost 
to  the  Federal  Government  *  *  *  of 
providing  the  service  *  *  It  also 
provides  that  those  costs  shall  include 
an  “appropriate  share  of  the 
management  and  supervisory  costs.’’ 
Circular  No.  A-25,  User  Charges, 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  July  8, 

1993,  pp.  3-5.  Direct  costs  are  only  the 
most  readily  identifiable  costs  of 
providing  user  services.  Each  service 
also  has  indirect  components  which, 
although  not  as  easily  identifiable,  are 
nevertheless  causally  related  to  the  costs 
of  providing  services.  Each 
examinations  fee  has  three  components: 
direct  costs,  indirect  costs,  and  a 
surcharge  to  cover  the  costs  of  the 
Refugees  and  Overseas  Program. 

a.  Direct  costs.  Direct  costs  are  those 
costs  directly  related  to  the  processing 
of  a  particular  application  form  for  a 
particular  benefit.  Direct  costs  include: 
the  pay  of  the  Adjudications  officers 
and  clerical  staff  working  on  each  type 
of  application  and  the  costs  of  their 
associated  personnel  benefits;  the  costs 
of  Federal  Bureau  of  Investigation  (FBI) 
name  and  fingerprint  checks;  where 
applicable,  the  costs  by  application  of 
naturalization  ceremonies  conducted  by 
United  States  Courts;  and  the  costs  of 
INS  immigration  document  and  card 
production.  The  pay  costs  are  calculated 
by  multiplying  average  adjudications 
processing  time  by  the  hourly  pay  for 
the  average  grade  levels  of  adjudicators 
and  clerks. 

b.  Indirect  costs.  Indirect  costs 
reflected  in  the  current  fee  structure  are 
defined  as  the  costs  of  supervisory, 
management,  and  administrative 
activities,  related  stafi  training,  records, 
data  processing,  and  files  services,  legal 
services,  and  space  and  support  costs  of 
providing  immigration  benefits  under 
the  Immigration  and  Nationality  Act 
and  related  statutes. 

Indirect  costs  also  include  costs  in  the 
management  and  administration  portion 
of  the  INS  budget,  such  as  the  costs  of 
the  personnel  administration  work 
needed  to  recruit  and  pay  the  officers 
and  clerks  who  process  customers’ 
applications  for  benefits.  The  activities 
associated  with  these  costs  are  no  less 
essential  to  providing  INS  services  to  its 
customers  than  are  the  direct  costs. 
These  indirect  costs  are  distinguished 
only  by  the  somewhat  greater 
complexity  of  determining  the  portion 
of  such  costs  that  are  attributable  to 
work  done  for  fee-paying  customers.  In 
addition,  indirect  costs  include  the  cost 
of  auditing  the  Examinations  Fee 
Account  by  the  Department  of  Justice 
Inspector  General. 


c.  Surcharge.  The  costs  to  carry  out 
the  Refugees  and  Overseas  Program  are 
borne  by  the  Examinations  Fee  Account, 
at  the  direction  of  Congress.  See  section 
286(m)  of  the  INA,  8  U.S.C.  1356(m). 
These  costs  are  treated  as  a  surcharge 
that  is  added  to  the  examinations  fees. 

2.  Cost  Transfers 

A  transfer  is  the  shift  of  costs  from 
one  account  to  another.  Transfers  arise 
when  costs  from  one  account  are 
identified  as  appropriately  charged  to 
another  account.  Transfers  have  been 
prompted  by  cost  reviews  such  as  that 
conducted  in  1992  to  refine  the 
identification  of  costs  attributable  to 
user  fee  activities.  Transfers  found  in 
the  1992  review  to  be  necessary  to  meet 
statutory  requirements  are  as  follows: 

a.  Legal  proceedings.  A  review  of  INS 
workload  statistics  identified  the 
equivalent  of  78  additional  positions 
and  work  years  of  legal  activities  that 
properly  should  be  charged  to 
Examinations  Fee  Account  activities. 
These  legal  activities  include 
appearances  before  the  Immigration 
Court  for  hearings  related  to  asylum, 
adjustment  of  status,  registry,  waivers  of 
inadmissibility,  and  rescission;  the 
preparation  of  arguments  and  briefs  for 
such  hearings;  appearances  before 
Federal  and  state  courts  for  contested 
naturalization  hearings;  appearances  in 
U.S.  District  Courts  in  mandamus  and 
declaratory  judgment  cases;  preparation 
of  arguments,  briefs,  and  litigation 
reports  in  such  cases;  and  associated 
legal  consultations  and  preparation  of 
legal  memoranda.  Also  included  are 
resources  for  support  staff,  and  Special 
Assistant  U.S.  Attorney,  Regional 
Counsel,  and  District  Counsel  positions 
chargeable  for  Examinations  work.  INS 
will  propose  to  transfer  these  78 
positions,  work  years,  and  associated 
costs  from  the  Salaries  and  Expenses 
appropriation  to  the  Examinations  Fee 
Account.  Copies  of  this  review  are 
available  upon  request. 

b.  Management  and  administration. 
Management  and  Administration  (M&A) 
resources  have  been  assigned  to  the 
Examinations  Fee  Account  using  a 
“distribution-key’’  concept. 
Distribution-key  is  a  term  borrowed 
from  the  U.S.  Postal  Service’s  cost 
allocation  practice.  With  this  practice, 
costs  which  cannot  be  directly  related  to 
a  certain  class  or  account  are  distributed 
on  the  basis  of  costs  which  can  be 
directly  assigned.  For  example,  in  the 
case  of  mail  processing,  the  costs 
associated  with  supervision  of  mail 
clerks  (where  no  direct  statistical 
assignment  mechanisms  are  in  place) 
are  distributed  on  the  same  basis  as  are 
the  costs  for  the  mail  clerks  themselves 
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(where  statistical  workload 
measurement  systems  are  in  place).  See. 
for  example,  Postal  Rate  Commission. 
Docket  No.  R90-1,  United  States  Postal 
Service  Library  Reference  F-1, 

Summary  Description  of  USPS  Cost 
Development  by  Segments  and 
Components,  fiscal  year  1988,  pp.  2-2 
through  2-5. 

For  this  process,  a  full-time 
equivalent  work  year  (referred  to  as 
“work  year”  or  “FTE”)  was  chosen  as 
the  distribution-key.  Costs  were 
allocated  based  upon  the  percentage 
distribution  of  work  years  between  the 
Examinations  Fee  Account  and  all  other 
accounts  in  INS.  See  Exhibit  1. 
Derivation  of  Management  and 
Administration  Distribution  Key. 

At  INS,  examinations  officer  work 
years  relate  directly  to  workload 
volume,  and  the  management  and 
administration  work  that  supports  the 
examinations  officers  are  dependent 
upon  the  number  of  officer  work  years. 
Work  years  are  a  useful  gauge  of  the 
resources  needed  in  each  program 
because  they  include  the  contributions 
of  both  full  and  part-time  staff.  Other 
possible  distribution-keys  (positions 
and  dollars)  are  believed  to  be  inferior 
to  work  years.  Positions  alone  are 
inferior  as  a  distribution-key  because 
they  include  only  full-time  permanent 
stafi  and  vacancies.  The  use  of  positions 
would  understate  proper  assignment 
levels  to  the  extent  that  part-time 
workers  are  ignored,  but  would 
overstate  proper  assignment  levels  to 
the  extent  that  vacancies  are  included. 
Dollars  are  also  an  inferior  distribution- 
key  because  they  may  be  skewed  by  the 
inclusion  of  one-time  expenditures  or 
other  unique  costs. 

The  distribution-key  concept  is 
consistent  with  the  guidance  provided 
by  the  Department.  The  following 
discussion  is  provided: 

For  each  overhead  activity  *  *  *,  estimate, 
on  a  rational  basis,  approximately  what 
percentage  of  the  amount  is  indirectly 
relatable  or  incidental  to  the  functions  and 
costs  *  *  *  .  The  percentage  assigned 
ordinarily  should  be  based  on  the  relative 
amount  of  time  or  outputs  traceable  to  the 
particular  unit  of  performance.  In  the  case  of 
very  general,  non-traceable  activities  (e.g., 
executive  direction  or  congressional  and 
public  af&irs),  where  there  are  labor- 
intensive  perf6rmaiu:e  units,  general  or  non- 
traceable  coat  allocations  may  be  predicated 
on  relative  employment  (costs  or  Kill  time 
personnel  equivalents)  devoted  directly  to 
the  fee  account  revenue-generating  programs 
vis-a-vis  all  other  programs. 

User  Fee  Programs,  Department  of 
Justice,  Justice  Management  Division, 
A^l  1993,  pp.  10-11. 

To  distribute  costs  properly,  based  on 
the  distribution-key  concept.  INS  will 


propose  to  transfer  143  positions.  133 
wo^  years,  and  associated  costs  from 
the  Salaries  and  Expenses  appropriation 
to  the  Examinations  Fee  Account. 
However,  INS  will  not  propiose  to  use  all 
of  the  resources  potentially  available  as 
a  result  of  the  transfer  to  correct 
documented  deficiencies  in  M&A 
program  support  activities  in  fiscal  year 
1994.  Rather,  INS  will  propose  to  use 
part  of  these  resources  to  support 
additional  work  years  for  the 
Adjudications  and  Naturalization 
Program  to  ensure  good  service  during 
the  period  of  transition  when  more  work 
will  be  shifted  from  district  offices  to 
service  centers  (the  “Direct  Mail  HI” 
program).  INS  will  defer  full  use  of  the 
resources  for  program  support  activities 
until  fiscal  year  1995  or  1996,  as 
conditions  weurant. 

3.  Investments  to  Improve  Service 
Quality 

Service  quality  improvements  are 
made  possible  by  investments  in  staff 
additions  and  capital  assets.  One 
investment  which  will  be  financed  by 
the  examinations  fee  increase  will  be 
the  continued  expansion  of  INS  service 
center  operations.  These  expanded 
automation-intensive  facilities  will 
improve  productivity  and  reduce  delays 
in  application  processing  operations. 

The  transfer  of  work  now  conducted  at 
the  district  offices  to  the  service  centers 
will  improve  processing  at  district 
offices  and  allow  district  office  staff  to 
devote  more  time  to  those  applications 
which  require  personal  contact  with 
people  applying  for  benefits. 

C.  Proposed  Fee  Increase 

The  need  for  increased  revenues 
which  underlies  the  proposed  fee 
increase  was  calculated  by  adjusting  the 
projected  total  costs  of  providing 
adjudications  and  naturalization 
services  to  include  the  transfers  and 
service  improvements  described  above, 
and  comparing  the  costs  to  the  revenue 
projected  under  the  current  fee 
schedule.  Because  they  are  reflected  in 
INS  budget  projections,  the  calculation 
incorporates  the  effects  of  inflation- 
based  cost  increases  that  have  occurred 
since  the  last  general  fee  increase  in 
April  1991  and  all  other  mandatory 
adjustments  to  the  cost  base.  This 
calculation  yields  a  required  percentage 
revenue  increase  which,  with  limited 
exceptions,  was  then  imiformly  applied 
to  the  existing  schedule  of  fees.  The 
exceptions  to  this  procedure,  required 
because  of  (i)  the  consolidation  of  forms 
and  (ii)  certain  technical  adjustments, 
are  described  below. 

Exhibit  2.  Projected  Examinations  Fee 
Account,  shows  the  projected  fiscal  year 


1994  resource  allocations  to  the 
Examinations  Fee  Account.  The 
projected  transfers  ffom  the  Salaries  and 
Expenses  appropriation,  which  are 
incorporated  in  Exhibit  2,  are  shown  in 
Exhibit  3,  Projected  Transfers  From 
Salaries  and  Expenses  Appropriation  to 
Examinations  Fee  Account. 

Exhibit  4,  Proposed  Examinations  Fee 
Revenue  Adjustment,  shows  how  the 
proposed  fee  increase  was  computed. 

The  calculations  are  based  on  the 
projected  fiscal  year  1994  budget,  and 
begin  with  an  estimate  of  the  funds  that 
will  remain  in  the  Examinations  Fee 
Account  at  the  close  of  fiscal  year  1993. 

INS  projects  that  $18.7  million  will  be 
carried  forward  in  the  Examinations  Fee 
Account  from  fiscal  year  1993  to  fiscal 
year  1994  (Line  1).  Revenue  of  $314.7 
million  is  anticipated  in  fiscal  year  1994 
at  the  fee  levels  currently  in  place  (Line 
2).  The  sum  of  these  two  amounts  is 
$333.4  million,  which  is  the  total 
amount  projected  to  be  available  for  the 
Examinations  Fee  Account  for  fiscal 
year  1994  in  the  absence  of  a  fee 
increase  (Line  3). 

INS  projects  that  the  costs  of 
Examinations  Fee  Account  programs  for 
fiscal  year  1994  will  be  $331.5  million 
(Line  4).  Because  of  the  impossibility  of 
predicting  precisely  the  number  of 
applications  and  associated  revenue  and 
workload  in  any  given  time  preriod,  and 
in  order  to  ensure  that  there  are 
sufficient  resources  to  adjudicate 
applications^  including  those  currently 
in  process,  INS  has  determined  the  ne^ 
to  retain  a  balance  equivalent  to  one 
month  of  costs,  or  $27.6  million  (Line 
5).  The  remainder  of  that  amount,  if  any. 
w’ould  be  carried  forward  to  the  next 
fiscal  year  to  continue  processing 
applications.  The  existence  of  a 
carryforward  balance  is  consistent  with 
INS’  past  practice.  As  explained  below, 
technical  adjustments  were  applied  to 
the  fee  base  for  some  forms  to  ensure 
fair  distribution  of  costs  among  users. 
The  net  effect  of  those  adjustments  is 
subtracted  so  that  they  will  have  no  net 
impact  on  the  aggregate  INS  fee  revenue 
requirement  (Line  6).  The  algebraic  sum 
of  these  three  amounts  is  the  total 
revenue  requirement  of  $356.9  million 
(Line  7). 

Subtracting  the  revenue  requirement 
firom  the  funds  available  shows  a 
revenue  shortfall  of  $23.5  million  (Line 
8).  Dividing  this  shortfall  by  the 
revenues  projected  under  the  current  fee 
schedule  produces  the  i>ercentage  by 
which  the  fees  must  be  increased.  7.5 
percent  (Line  9). 

D.  Computation  of  the  Fees 

The  proposed  fees  for  most 
Immigration  and  Naturalization  forms 
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were  calculated  by  applying  the 
increase  of  7.5  percent  to  the  current 
fee,  and  rounding  the  result  upward  or 
downward  to  the  nearest  $5.00.  Fees 
adjusted  in  this  manner  are  shown  on 
Exhibit  5. 

There  were  two  exceptions  to  this 
computational  procedure.  One 
exception  is  a  consequence  of  forms 
consolidation  actions  affecting  the 
Petition  for  a  Nonimmigrant  Worker,  I- 
129,  where  procedures  and  charges  have 
been  altered  in  response  to  experience 
with  the  consolidated  forms  and 
suggestions  from  users.  The  new  charges 
associated  with  the  1-129  are  describe 
below,  and  presented  in  Exhibit  6.  The 
other  exception  is  associated  with 
technical  adjustments  to  the 
computational  base  for  certain  forms,  as 
described  below  and  shown  in  Exhibit 
7. 

1.  Petition  For  a  Nonimmigrant  Worker, 
1-129 

On  October  4, 1991,  INS  published  a 
proposed  revision  of  Form  1-129, 

Petition  for  a  Nonimmigrant  Worker  (56 
FR  50350).  This  revision  consolidated  a 
number  of  separate  application  and 
petition  processes  that  had  previously 
been  handled  on  separate  application 
forms,  each  with  separate  fees.  To  the 
extent  possible,  the  new  form  retained 
the  original  fee  structure,  which  was 
based  upon  the  costs  associated  with 
each  separate  adjudication. 

After  the  consolidation  of  Form  1-129, 
INS  received  a  number  of  comments  and 
questions  regarding  the  1-129  process. 

As  a  result,  ^^JS  proposes  to  revise  Form 
1-129  to  incorporate  several  additional 
processes  created  by  the  Immigration 
Act  of  1990  (Pub.  L.  101-649)  and  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (Pub.  L.  102-232), 
and  to  simplify  the  application 
procedures  in  response  to  public 
comments.  For  example,  INS  proposes 
to  revise  procedures  in  instances  where 
an  employer  is  filing  for  one  worker  to 
allow  the  worker’s  dependents  to  be 
included  in  the  petition  instead  of 
requiring  separate  applications.  In 
addition,  INS  would  no  longer  require 
separate  petitions  for  groups  where  the 
members  will  be  applying  for  visas  at 
more  than  one  consulate  or  for  visa- 
exempt  workers  applying  for  admission 
at  different  ports  of  entry. 

,  Current  Form  1-129  Fee  Structure: 

The  fee  for  a  Petition  for  a 
Nonimmigrant  Worker  consists  of  a  base 
fee  of  $70  plus  either 
— $10  per  worker  if  requesting  consulate 

or  port-of-entry  notification  for  visa 

issuance  or  admission; 


— $80  per  worker  if  requesting  a  change 

of  status;  or 

— $50  per  worker  if  requesting  an 

extension  of  stay. 

Proposed  Form  1-129  Fee  Structure; 

The  proposed  fee  for  a  Petition  for  a 
Nonimmigrant  Worker  is  $120  per 
petition  plus  $10  for  each  dependent  if 
filing  for  one  worker,  and  $100  per 
petition  plus  $20  for  each  worker  if 
filing  for  more  than  one  worker.  The 
changes  simplify  the  application 
process  and  more  fairly  distribute  the 
costs  of  processing. 

Because  INS  has  consolidated  actions 
which  were  previously  separate,  data 
are  not  yet  available  for  establishing  a 
fee  based  upon  actual  cost  experience. 
Therefore,  ^e  proposed  fee  is  based 
upon  estimates  of  these  costs. 

2.  Technical  Adjustments  to 
Computation  Base  for  Certain 
Applications 

Before  undertaking  the  percentage 
computations  to  arrive  at  the  fee 
schedules  proposed  in  this  rule,  INS 
reviewed  the  cost  information 
supporting  the  current  fee  schedule.  The 
information  on  processing  times  and 
related  costs,  the  costs  of  FBI  name  and 
fingerprint  checks,  the  costs  of 
naturalization  ceremonies  conducted  by 
United  States  Courts,  the  costs  of  INS 
immigration  document  and  card 
production,  the  indirect  costs  and  the 
surcharge  were  examined.  (Copies  of 
this  analysis  are  available  upon  request.) 
Some  dinerences  were  found  between 
the  current  fees  and  the  statistical 
information  on  the  associated  costs.  The 
differences  are  small,  and  probably 
result  fiom  data  corrections  after  the 
fees  were  computed. 

In  order  to  ensure  fair  distribution  of 
costs  among  users,  INS  adjusted, 
upward  or  downward  as  necessary,  the 
current  fees  for  forms  where  differences 
were  identified,  before  computing  the 
proposed  fee  increase  for  those  forms. 
INS  ensured  that  this  process  had  no  net 
effect  on  the  total  revenue  increase 
proposal  by  deducting  the  revenue 
increase  that  would  be  caused  by  the 
technical  adjustments  from  the  total 
revenue  requirement  before  calculating 
the  percentage  fee  revenue  adjustment 
that  would  be  applied  to  all  forms.  As 
previously  noted,  this  deduction 
appears  on  Line  6  of  Exhibit  4,  where 
the  fee  revision  requirement  is 
calculated. 

V.  Proposed  Fee  Adjustments 

Proposed  fee  adjustments  are  shown 
in  Exhibits  5-7. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 


economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  considered  to  be  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 

12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees,  Forms, 
Freedom  of  information.  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows; 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552.  552a;  8  U.S.C 
1101, 1103, 1201, 1252  note,  1252b,  1304, 
1356;  31  U.S.C.  9701;  E.0. 12356,  47  FR 
14874, 15557;  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  Section  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  entries  listed  to 
read  as  follows: 

§103.7  Fees. 

*  •  *  •  • 

(b)  *  -  . 

(D*  *  * 

Form  1-17.  For  filing  application  for 
school  approval,  except  in  the  case  of  a 
school  or  school  system  owned  or 
operated  as  a  public  educational 
institution  or  system  by  the  United 
States  or  a  state  or  political  subdivision 
thereof — $140. 

Form  1-90.  For  filing  application  for 
Alien  Registration  Receipt  Card  (Form 
1-551)  in  lieu  of  an  obsolete  card  or  in 
lieu  of  one  lost,  mutilated  or  destroyed, 
or  in  a  changed  name — $75. 

Form  1-102.  For  filing  application 
(Form  1-102)  for  Arrival-Eleparture 
Record  (Form  1-94)  or  Crewman’s 
Landing  Permit  (Form  1-95),  in  lieu  of 
one  lost,  mutilated,  or  destroyed — $65, 
***** 

Form  1-129.  For  filing  a  petition  for  a 
nonimmigrant  worker — $120  per 
petition  plus  $10  for  each  dependent  if 
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filing  for  one  worker;  $100  per  petition 
plus  $20  for  each  worker  if  filing  for 
more  than  one  worker. 

Form  I-192F.  For  filing  petition  to 
classify  nonimmigrant  as  fiancee  or 
fiance  imder  section  214(d)  of  the  Act — 
$75. 

***** 

Form  1-130.  For  filing  petition  to 
classify  status  of  alien  relative  for 
issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act — $80. 

Form  1-131.  For  filing  application  for 
issuance  of  reentry  permit-^70. 

Form  1-140.  For  filing  petition  to 
classify  preferenc.e  status  of  an  alien  on 
basis  of  profession  or  occupation  under 
section  204(a)  of  the  Act — $75. 

Form  1-191.  For  filing  application  for 
discretionary  relief  under  section  212(c) 
of  the  Act — $90. 

Form  1-192.  For  filing  application  for 
discretionary  relief  under  section 
212(d)(3)  of  the  Act,  except,  in  an 
emergency  case,  or  where  the  approval 
of  the  application  is  in  the  interest  of 
the  United  States  Government — $90. 

Form  1-193.  For  filing  application  for 
waiver  of  passport  and/or  visa — $95. 

Form  1-212.  For  filing  application  for 
permission  to  reapply  for  an  excluded 
or  deported  alien,  an  alien  who  has 
fallen  into  distress  and  has  been 
removed  as  an  alien  enemy,  or  an  alien 
who  has  been  removed  at  Government 
expense  in  lieu  of  deportation — $95. 
***** 

Form  1-360.  For  filing  petition  for  an 
Amerasian,  Widow(er),  or  Special 
Immigrant — $80,  except  there  is  no  fee 
for  a  petition  seeking  classification  as  an 
Amerasian. 

Form  1-485.  For  filing  application  for 
permanent  residence  status  or  creation 
of  a  record  of  lawful  permanent 
residence — $130  for  an  applicant  14 


years  of  age  or  older;  $100  for  an 
applicant  under  the  age  of  14  years. 

***** 

Form  1-526.  For  filing  a  petition  for 
an  alien  entrepreneur— ^155. 

***** 

Form  1-539.  For  filing  an  application 
to  extend  or  change  nonimmigrant 
status — $75  plus  $10  p)er  co-applicant. 

***** 

Form  1-600.  For  filing  petition  to 
classify  orphan  as  an  immediate  relative 
for  issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act.  (When  more 
than  one  p>etition  is  submitted  by  the 
same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee 
will  be  required.) — $155. 

Form  I-600A.  For  filing  application 
for  advance  processing  of  orphan 
petition.  (When  more  than  one  p>etition 
is  submitted  by  the  same  petitioner  on 
behalf  of  orphans  who  are  brothers  or 
sisters,  only  one  fee  will  be  required.) — 
$155. 

Form  1-601.  For  filing  application  for 
waiver  of  ground  of  excludability  under 
section  212  (h)  or  (i)  of  the  Act.  (Only 
a  single  application  and  fee  shall  be 
required  when  the  alien  is  applying 
simultaneously  for  a  waiver  under  both 
those  subsections) — $95. 

Form  1-612.  For  filing  application  for 
waiver  of  the  foreign-residence 
requirement  under  section  212(e)  of  the 
Act— $95.  ‘ 

***** 

Form  1-751.  For  filing  an  application 
to  remove  the  conditions  on  residence 
which  is  based  on  marriage — $80. 

***** 

Form  1-765.  For  filing  an  application 
for  employment  authorization  pursuant 
to  8  CFR  274a.l3— $70. 

***** 

Form  1-817.  For  filing  application  for 
voluntary  departure  under  the  Family 


Unity  Program — $80.  The  maximum 
amount  payable  by  the  members  of  a 
family  filing  their  applications 
concurrently  shall  be  $225. 

***** 

Form  N-300.  For  filing  application  for 
declaration  of  intention — $75. 

***** 

Form  N— 400.  For  filing  an  application 
for  naturalization — $95.  For  filing  an 
application  for  naturalization  under 
section  405  of  the  Immigration  Act  of 
1990,  if  the  applicant  will  be 
interviewed  in  the  Philippines — $120. 
***** 

Form  N— 470.  For  filing  application  for 
section  316(b)  or  317  of  the  Act 
benefits — $115. 

Form  N-565.  For  filing  application  for 
a  certificate  of  naturalization  or 
declaration  of  intention  in  lieu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost,  mutilated,  or  destroyed;  for  a 
certificate  of  citizenship  in  a  changed 
name  under  section  343  (b)  or  (d)  of  the 
Act;  or  for  a  special  certificate  of 
naturalization  to  obtain  recognition  as  a 
citizen  of  the  United  States  by  a  foreign 
state  under  section  343(c)  of  the  Act — 
$65. 

Form  N-600.  For  filing  application  for 
certificate  of  citizenship  under  section 
309(c)  or  section  341  of  the  Act — $100. 

Form  N-643.  For  filing  an  application 
for  a  certificate  of  citizenship  on  behalf 
of  an  adopted  child — $80. 

Form  N-644.  For  filing  an  application 
for  posthumous  citizenship — $80. 
***** 

Dated:  December  23, 1993. 

Janet  Reno, 

Attorney  General. 

Exhibit  1 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Derivation  of  Management  and  Administration  (M&A)  Distribution  Key 

[Fiscal  Year  1994) 


Description 

FulFTime  Equivalent  Work  Years  (FTE) 

Examinations  Fee  Ac¬ 
count 

All  Other  INS  Accounts 

Total 

Non-M&A  Work  Years  . . 

Percent . 

3,951 

22.9 

13,291 

77.1 

17,242 

100 

Exhibit  2 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 
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Examinations  Fee  Account— Projected  Positions,  Work  Years  and  Dollars 

[Fiscal  Year  1994] 


Program 

Positions 

Work  years 

Dollars  ($000) 

InspACtkvis  . ,  ,  . . 

241 

240 

15,847 

Border  Patrol . . . . . . 

InvAstigntinns  . . 

100 

100 

7,533 

Detention  &  Deportation  . . . . . . . . . . 

AHjiirScetions  A  . . . . 

CM 

2,129 

472 

20 

68 

801 

8 

112 

1 

204 

145,859 

40,761 

3,153 

34,863 

51,359 

549 

9,432 

178 

21,939 

ReAiQAAS  A  OvnrsAa.<i . , . . . . 

Data  &  Communications . .  _ 

Information  A  Ftecords  Marvigement  . . 

Irttelligence . .  . 

Legal  Proceerfings  . .  .  . 

Construction  &  Engineering  . . .  .  „  . 

ManagAment  A  Admini.<itratinn  .  . 

Total  . 

4,179 

4,155 

331,473 

Exhibit  3 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Projected  Transfers;  Salaries  and  Expenses  Appropriation  to  Examinations  Fee  Account— Positions,  Work 

Years  and  Dollars 

(Fiscal  Year  199^ 


Program 

Positions 

Work  years 

Dollars  ($000) 

Irtspections . . . - . 

Border  Patrol . . . 

InvAstigations  . . .  ,  . . . . . . 

- 

Detention  &  Deportation  . .  . . . . . . 

AdjtKlications  A  Naturalization  . . 

RAfligAA.<t  A  OvATSAAS  . . . 

Training  . . . . . 

nata  A  Comrniinioations  . . . . , . 

Information  A  RAOorrls  ManagAnvint  . . . . . 

Intelligence .  . . . . -  . . . . . 

■■IIIIIIIH 

■|||||||||■|^^ 

Legal  Proceedings  . . . 

Con!^r\irtion  A  FngioAoring  . . . . 

78 

78 

6,304 

Management  a  Administration  t  _ _ _ _ _ 

126 

117 

12,311 

Total  . . . . 

204 

195 

$18,615 

*  To  (fstifoute  costs  property,  INS  vwxiid  trartsfer  143  positions,  133  work  years  and  associated  costs.  However,  in  FY  1994  INS  win  propose  to 
transfer  only  126<|positions.  117  work  years  and  associated  costs,  so  that  the  differerx:e  can  be  used  to  support  additiortal  work  years  in  the  adju¬ 
dications  and  naturalization  progreun  durirtg  the  perkxt  of  transition  when  work  is  shifted  to  service  centers. 

Exhibits 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Proposed  Examinations  Fee  Revenue  Adjustment 

Fiscal  Year  1994] 


Line 

Description 

Doltars(000) 

1 

Funds  Availability 

Carry-forward  from  FY  1993 .  .  . . - . - . - . . . 

$18,677 

9 

Antiripatml  PV  1 994  ReverHje  at  Current  Faa  1  AVAla  . 

314,741 

3 

333,418 

331,473 

4 

Co^ 

Piifvting  Rnr|iiirementS  (1994  CoSts)  .  . . .  . 

S 

Plannerl  Carry-forward  to  FY  1995  (1  months*  rost)  .  . . . . .  -  . 

27,623 

6  _ 

Less:  Effect  of  Technical  Arflustments  . . . — .  . . - . . 

2,180 

7  . 

Total  Revenue  Requirement  (Line  4  ^  1  Ine  5  —  1  Ine  R)  . -  . 

356,916 

A 

Impact  on  Fee  Schedule 

Adriitirwii  RAwenue  Required  (Line  3  —  Line  7)  . . . .  . 

23,498 

9  _ 

Fee  Revenue  Adjustme^  Required  (Line  8  *  Line  2)  .  >  ........  . . . . 

7.5% 
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Exhibit  5 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Examinations  Fee  Account 


[Current  Fees  arxj  Proposed  Fees] 


Form  No. 


Form  rtame/description 


1-17  . 
1-90  . 
1-130 
1-131 
1-140 
1-192 
1-193 
1-212 
1-360 

M85 


1-539  . 

1-601  . 

1-612  . 

1-751  . 

1-617  . 

N-300  .... 
N-400  .... 


Petition  for  Approval  of  School  for  Atteixlance  by  Nortimmigrant  Studerrts . . . 

Application  to  Replace  Alien  Registration  Card . 

Petition  for  Alien  Relative . 

Application  for  Travel  Document . . . 

Immigrant  Petition  for  Alien  Worker . 

Application  for  Advance  Permission  to  Enter  as  Nonimmigrant . 

Application  for  Waiver  of  Passpart  and/or  Visa . 

Application  for  Permission  to  Reapply  for  Admission  into  the  U.S.  After  Deportation  or  Removal  . 

Petition  for  Amerasian,  Widow(er),  or  Special  Immigrant  (except  for  a  petition  seeking  classification  as 
an  Amerasian  in  vrhich  case  the  fee  is  waived). 

Application  to  Register  Permanent  Residerx^e  or  Adjust  Status  . 

If  1 4  years  of  age  or  older  . . . 

If  under  14  years  of  age . ! . 

Application  to  extend/Change  Nonimmigrant  Status  . 

Application  for  Waiver  of  Grounds  of  Excludability . 

Application  for  Waiver  of  the  Foreign  Residence  Requirement . 

Petition  to  Renxwe  the  Condition  on  Residence . 

Application  for  Voluntary  Departure  Under  Family  Unity  Program . 

Ap^ication  to  File  Declaration  of  Intention  . 

Application  for  Naturalization  . 


ent  fee 

Proposed 

fee 

$130 

140 

70 

75 

75 

80 

65 

70 

70 

75 

85 

90 

90 

95 

90 

95 

75 

80 

120 

130 

95 

100 

70 

75 

90 

95 

90 

95 

75 

80 

75 

80 

70 

75 

90 

95 

Exhibit  6 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 

EXAMINATIONS  FEE  ACCXDUNT 

Current  Fee  and  Proposed  Fee 
Petition  for  a  Nonimmigrant  Worker  (I- 
129) 

Current  Fee  Structure: 


The  fee  for  a  petition  is  a  base  fee  of 
$70  plus  either: 

— $10  per  worker  if  requesting 
consulate  or  port-of-entry 
notification  for  visa  issuance  or 
admission; 

— $80  per  worker  if  requesting  a 
change  of  status;  or 

— $50  per  worker  if  requesting  an 
extension  of  stay. 


Proposed  Fee  Structure: 

If  filing  for  one  worker,  $120  per 
petition  plus  $10  for  each  dependent. 

If  filing  for  more  than  one  worker, 
$100  per  petition  plus  $20  for  each 
worker. 

Exhibit? 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Examinations  Fee  Account 

[Current  Fee  and  Proposed  Fee,  with  Technical  Adjustments] 


Form 

No. 

Form  name/description 

Current  fee 

Adjusted  fee 

Proposed  fee 

1-102 

Application  for  Replacement/Initial  Nonimmigrant  Arrival  Departure  Document . 

$50 

$60 

$65 

1-1 29F 

Petition  for  Alien  Fiance(e)  . 

70 

75 

1-191 

Application  for  Advance  Permission  to  Return  to  Unrelinquished  Domicile . 

85 

90 

1-526 

Immigrant  Petition  by  Alien  Entrepreneur . 

145 

155 

1-600 

Petitiw  to  Classify  Orphan  as  an  Immediate  Relative . 

140 

145 

155 

I-600A 

Application  for  Advance  Processing  of  Orphan  Petition . 

140 

145 

155 

1-765 

Application  for  Employment  Authorization . . . 

60 

65 

70 

N-470 

A^ication  to  Preserve  Residence  for  Naturalization  Purposes . 

90 

105 

115 

N-565 

A^ication  for  Replacement  Naturalization/Citizenship  Document . 

50 

60 

65 

N-600 

Application  for  Certification  of  Citizenship . 

90 

95 

100 

N-643 

Application  for  Certificate  of  CitizensNp  in  Behalf  of  an  Adopted  Child  . 

85 

75 

80 

N-644 

Application  for  Posthumous  Citizenship  . 

60 

75 

80 
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(FR  Doc  94-298  Filed  1-7-94;  8.45  am} 

BILUNO  CODE  4410-01-H 

8  CFR  Parts  103. 211, 216,  235,  and  242 

PNS  No.  1429-02] 

RIN  1115-ACS3 . 

Conditional  Permanent  Resident 
Regulations  for  Alien  Entrepreneurs, 
Spouses,  and  Children 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  implements 
provisions  of  section  121  of  the 
Immigration  Act  of  1990,  by  providing 
for  conditional  resident  status  to  certain 
alien  entrepreneurs,  their  spouses,  and 
their  unmarried  minor  children.  It  also 
provides  for  the  removal  of  the 
conditional  basis  of  such  status  through 
the  filing  of  a  petition  by  the  alien 
entrepreneur.  This  rule  will  allow  alien 
entrepreneurs  to  continue  their 
commercial  enterprises  while  providing 
jobs  in  the  United  States. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  9, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  1429-92  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Straus,  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  7122, 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
(the  ^rvice)  notes  that  the  legislative 
history  on  conditional  piermanent 
residence  status  for  alien  entrepreneurs 
is  limited  in  its  guidance:  therefore,  this 
rule  relies  heavily  on  the  language  of  the 
statute  itself.  Congress,  however,  did 
indicate  that  the  two-ye.ar  conditional 
status  for  alien  entrepreneurs  exists  for 
the  primary  purpose  of  ensuring  that 
“all  aliens  receiving  visas  in  this  section 
*  *  *  continue  their  new  commercial 
enterprises  so  that  the  creation  of  U.S. 
jobs  and  the  infusion  of  capital  into  the 
U.S.  economy  is  sustained.”  S.  Rep.  No. 
101-55, 101st  Cong.,  1st  Sess.  22  (1989). 

Accordingly  the  Service  propioses  to 
amend  8  CFR  parts  211,  216,  235,  and 


242  by  piroviding  conditional  permanent 
residmit  status  for  certain  alien 
entrepreneurs,  their  spouses,  and  their 
children. 

Petition  for  Removal  of  Conditions 

The  Immigration  and  Nationality  Act 
(the  Act),  as  amended  by  the 
Immigration  Act  of  199G,  Public  Law 
101-649,  November  29. 1990,  requires 
that  an  alien  entrepreneur  file  a  petition 
for  removal  of  conditions  during  the  90- 
day  pieriod  before  the  second 
anniversary  of  the  alien’s  obtaining 
conditional  piermanent  resident  status 
(section  216A(dK2)(A)  of  the  Act).  The 
petition  should  include  any  spmuse  or 
children  accorded  conditional 
permanent  resident  status.  Children 
who  have  reached  the  age  of  twenty-one 
or  who  have  married  during  the  period 
of  conditional  piermanent  residence  will 
remain  eligible  for  removal  of 
conditions.  The  statute  also  calls  for  a 
piersonal  interview  of  the  alien  within 
90  days  after  the  date  the  alien  files  the 
petition  for  removal  of  conditions.  The 
Service  may  waive  the  requirement  of 
an  interview  in  appropriate  cases 
(section  216A(d)(3)  of  the  Act). 

This  rule  provides  that  the  required 
petition  shall  be  filed  with  the  Service 
Center  having  jurisdiction  over  the 
location  of  the  alien’s  commercial 
enterprise.  The  petition  will  be 
reviewed  by  the  Service  CentOT,  and  a 
determination  will  be  made  on  the 
necessity  of  an  interview.  If  the  Service 
Center  director  determines  in  his  or  her 
discretion  that  a  decision  may  be  made 
on  the  basis  of  the  petition  and 
accompanying  evidence  without  the 
necessity  of  an  interview,  the  decision 
on  the  petition  will  be  rendered  at  the 
Service  Center.  If  the  director 
determines  that  an  interview  is  needed, 
the  Service  Center  director  will 
schedule  the  alien  for  an  interview  to  be 
held  at  the  local  Service  district  office 
or  sub-office  having  jurisdiction  over 
the  alien  entrepreneur’s  commercial 
enterprise  in  the  United  States.  The 
local  district  office  wrili  then  take 
resp<msibility  for  the  case  to  its 
conclusion. 

Decision  on  Petition 

If  the  alien’s  petition  is  approved,  the 
conditional  basis  of  the  beneficiaries’ 
permanent  resident  status  will  be 
removed  as  of  the  second  anniversary  of 
the  alien’s  entry  as  a  conditional 
permanent  resident.  Denial  of  a  petition 
will  result  in  termination  of  the  alien’s 
lawful  permanent  resident  status  and 
issuance  by  the  Service  of  an  order  to 
show  cause  why  the  alien  should  not  be 
deported  from  the  United  States.  There 
is  no  appeal  from  this  denial,  but  the 


alien  may  seek  review  of  the  decision  by 
the  immigration  judge  in  deportation 
proceedings.  In  such  deportation 
proceedings,  the  burden  shall  rest  with 
the  Service  to  establish  by  a 
preponderance  of  the  evidence  that  the 
facts  and  information  in  the  alien’s 
petition  for  removal  of  conditions  are 
not  true. 

The  Service  explored  the  possibility 
of  establishing  by  regulation  some  form 
of  hardship  waiver  similar  to  that  set 
forth  at  8  CFR  216.5  for  removal  of 
conditions  for  certain  alien  spouses  and 
sons  and  daughters.  The  Service  has 
concluded  that  such  a  waiver  cannot, 
consistent  with  the  statute,  be  created 
by  regulation  for  alien  entrepreneurs. 
S^ion  216A(c)(3)(C)  of  the  Act  sets  out 
a  mandatory  instruction:  The  Attorney 
General  shall  terminate  the  permanent 
resident  status  of  an  alien  entrepreneur 
who  has  failed  to  comply  with  the 
requirements  for  removal  of  conditions. 
Unlike  section  216,  section  216A  of  the 
Act  does  not  provide  for  the  waiver  of 
these  requirements  in  cases  of  hardship. 

Although  the  statute  does  not  provioe 
for  a  waiver  of  requirements  for  removal 
of  conditions  for  alien  entrepreneurs, 
the  requirement  that  an  alien 
entrepreneur  has  sustained  his  or  her 
investment  of  the  requisite  capital 
during  the  two  years  of  conditional 
residence  will  be  interpreted  flexibly. 
The  alien  entrepreneur  will  be 
considered  to  have  “sustain’fed”  the 
actions  required  for  removal  of 
conditions  if  he  or  she  has,  in  good 
faith,  substantially  met  the  capital 
investment  requirement  of  the  statute 
and  continuously  maintained  his  or  her 
capital  investment  over  the  two  years  of 
conditional  residence.  This  libei^ 
interpretation  of  the  term  “sustained”  in 
section  216A(a)(l)(C)  of  the  Act  permits 
the  Service  maximum  flexibility  in 
determining  whether  the  prerequisites 
for  removal  of  the  conditions  have  been 
met  in  light  of  the  congressional  intent 
underlying  this  provision.  The  Service 
recognizes  that  a  bona-fide  and  good 
faith  investment  may  not  meet  all  of  the 
expectations  envisioned  when  the  alien 
entrepreneur  obtained  conditional 
residence  status.  For  example,  the  fact 
that  an  alien  entrepreneur  has  less  than 
the  requisite  capital  invested  in  the 
enterprise  at  the  end  of  the  two-year 
conditional  period  would  not 
necessarily  require  the  denial  of  the 
petition  to  remove  conditions.  The 
petition  could  be  granted  if  the  alien 
entrepreneur  had  invested  a  substantial 
portion  of  the  requisite  capital,  thereby 
demonstrating  that  he  or  she  was 
actively  sustaining  his  or  her  investment 
in  the  enterprise  as  required  by  the 
statute.  The  determination  of  whether 
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an  alien  entrepreneur  had  invested  a 
substantial  portion  of  the  requisite 
capital  in  good  faith  will  be  made  on  a 
nase-by-case  basis.  The  proposed  rule 
reflects  this  standard  at  8  CFR 
216.6(a)(4)(iii)  and  8  CFR 
216.6(c)(l)(iii). 

The  following  example  illustrates 
how  the  alien  entrepreneur  can 
“substantially  meet”  the  capital 
investment  requirement.  An  alien 
entrepreneur  is  granted  conditional 
residence  based  on  a  business  plan 
which  envisioned  an  investment  of  $1.2 
million.  At  the  end  of  the  conditional 
residence  period,  he  or  she  has  invested 
only  $800,000  in  a  non-targeted 
employment  area,  because  through 
ciroun  stances  beyond  the  alien’s 
control,  construction  of  a  facility  took 
longer  than  anticipated.  The  Service 
may  remove  the  conditions,  if  the 
entrepreneur  can  show  that  he  or  she 
can  and  will  invest  the  additional 
capital  within  a  reasonable  time  to 
complete  the  investment.  On  the  other 
hand,  if  the  entrepreneur  cannot  show 
that  he  or  she  will  be  able  to  generate 
additional  capital  within  a  reasonable 
time,  regardless  of  his  or  her  good-faith 
efforts,  the  Service  will  not  remove  the 
conditions. 

In  determining  whether  an  alien 
entrepreneur  has  demonstrated  that  he 
or  she  invested  in  good  faith,  the 
Service  will  examine  his  or  her  intent 
based  on  both  objective  and  subjective 
standards.  The  following  example 
illustrates  the  “good  faith"  analysis.  An 
entrepreneur  invests  $600,000  in  a  non- 
targeted  employment  area  prior  to 
obtaining  conditional  residence,  but  is 
unable  to  provide  the  additional  capital 
as  envisioned  in  the  Form  1-526 
application.  At  the  time  he  or  she 
obtained  conditional  residence,  he  or 
she  had  no  realistic  prospect  of 
obtaining  funds  to  meet  the  capital 
investment  requirement  and  in  fact  is 
imable  to  acquire  the  additional 
$400,000  required  to  complete  the 
investment.  Even  though  the 
entrepreneur  sincerely  wished  to  make 
the  investment  succeed,  under  the 
objective  part  of  the  good  faith  analysis, 
the  entrepreneur  will  be  unable  to 
establish  that  he  or  she  substantially 
met  the  capital  investment  requirement 
in  good  faith. 

'This  rule  also  permits  the  director  for 
good  cause  to  remove  conditions  for  the 
spouse  and/or  unmarried  minor 
children  of  a  deceased  principal  alien 
entrepreneur.  If  the  spouse  and/or 
children  can  show  that,  despite  the 
entrepreneur’s  death,  the  requirements 
for  removal  of  conditions  have  been 
met.  the  director  may  approve  the 
petition  and  remove  the  conditions. 


This  procedure  makes  humanitarian  as 
well  as  economic  sense  and  fufills  the 
goals  of  the  statute  in  that  the  economy 
of  the  United  States  will  have  benefit^ 
in  the  manner  sought  by  Congress 
notwithstanding  the  death  of  the 
principal  entrepreneur. 

Other  Reasons  for  Termination 

The  statute  calls  for  termination  of  the 
alien’s  conditional  permanent  residence 
status  during  the  two-year  period  if  the 
Service  determines:  That  establishment 
of  the  new  commercial  enterprise  was 
for  the  sole  purpose  of  evading  United 
States  immigration  laws;  that  the  new 
commercial  enterprise  in  fact  was  not 
established:  that  the  alien  did  not  invest 
or  was  not  in  the  process  of  investing 
the  prescribed  capital;  that  the  alien  was 
not  sustaining  the  new  commercial 
enterprise  or  the  investnfient  of  capital; 
or  that  the  alien  was  not  otherwise 
conforming  to  the  requirements  of  the 
status  (section  216A(b)(l)  of  the  Act).  If 
the  Service  determines  any  of  the 
foregoing,  the  alien’s  status  will  be 
terminated  and  an  order  to  show  cause 
/Will  be  issued.  The  alien  may  request 
review  of  this  decision  in  deportation 
proceedings.  In  such  proceedings,  the 
burden  of  proof  will  rest  with  the 
Service  to  establish  by  a  preponderance 
of  the  evidence  that  one  of  the  foregoing 
reasons  for  termination  is  true. 

Termination  will  also  result,  and  an 
order  to  show  cause  will  be  issued,  if 
the  alien  enterpreneur  fails  to  file  the 
required  petition  for  removal  of 
conditions  or,  without  good  cause,  fails 
to  appear  for  a  personal  interview  when 
requested  by  the  Service  (section 
216A(c)(2)  of  the  Act).  The  decision  may 
be  reviewed  in  deportation  proceedings, 
but,  in  either  instance,  the  burden  will 
rest  with  the  alien  to  show  compliance 
vrith  the  filing  and  interview 
requirments.  The  Service  may  accept 
and  consider  a  late  petition  if  the  alien 
demonstrates  good  cause  and 
extenuating  circumstances  for  having 
failed  to  file  a  timely  petition. 
Furthermore,  the  Service  may  stay 
deportation  proceedings  and  consider  a 
petition  for  an  alien  who  is  the  subject 
of  deportation  proceedings  for  failure  to 
file  a  timely  petition  if  the  alien 
demonstrates  good  cause  and 
extenuating  circumstances. 

Finally,  the  legislative  history  of  this 
provision  at  S.  Rep.  No.  101-55, 101st 
Cong.,  1st  Sess.  21  (1989)  indicates 
Congress’s  wish  that  “*  *  *  processing 
of  an  individual  visa  not  continue  if  it 
becomes  known  to  the  Government  that 
the  money  invested  was  obtained  by  the 
alien  through  other  than  legal  means 
(such  as  money  received  through  the 
sale  of  illegal  drugs).”  This  position  is 


clearly  part  of  Congress’s  general  policy 
to  penalize  one  who  prospers  as  a  result 
of  an  illegal  enterprise.  That  policy  is 
evidenced  elsewhere  in  the  federal  law, 
such  as  the  statute  which  defines  money 
laundering  crimes  as  aggravated 
felonies.  8  U.S.C  1101(a)(43),and  the 
provisions  of  the  United  States  Code 
which  provide  for  the  forfeiture  of 
proceeds  of  unlawful  activities  to  the 
United  States,  21  U.S.C.  881(a)(6) 
(forfeiture  of  proceeds  of  controlled 
substance  exchange)  and  18  U.S.C. 
1963(a)(3)  (forfeiture  of  proceeds  of 
racketeering  activity  or  unlawful  debt 
collection).  In  light  of  Congress’s 
specific  statement  of  intent  with  regard 
to  this  provision,  and  its  overall  policy 
concerning  proceeds  from  illegal 
activities,  termination  of  status  will 
result  at  any  time  during  the  two-year 
conditional  residence  period  or  at  the 
time  a  petition  for  removal  of  conditions 
is  filed,  if  the  Service  determines  that 
the  alien’s  investment  funds  have  been 
obtained  through  other  than  legal 
means. 

Application  Fee 

In  accordance  with  Office  of 
Management  and  Budget  Circular  A-25, 
User  Charges,  “user  charges  will  be 
sufficient  to  recover  the  full  cost  to  the 
Federal  Government  *  *  *  of  providing 
the  service  *  *  *.  Full  cost  shall  be 
determined  or  estimated  from  the  best 
available  records  of  the  agency  *  * 

The  Service  proposes  to  institute  an 
application  fee  of  $90.00  for  filing  form 
1-^29.  This  fee  is  based  on  the  estimated 
costs  of  processing  the  petition. 

The  1-829  fee  will  be  one  of  many 
examinations  fees  assessed  for 
providing  adjudication  and 
naturalization  services.  Each 
examinations  fee  has  three  components: 
Direct  costs,  indirect  costs,  and  a 
siircharge  to  cover  the  costs  of  the 
International  Afiairs  and  Outreach 
Program  (formerly  the  Refugees  and 
Overseas  Program). 

Direct  costs  are  those  costs  directly 
related  to  the  processing  of  a  particular 
application  form  for  a  particular  benefit. 
Generally,  direct  costs  include:  The  pay 
of  the  adjudications  officers  and  clerical 
staff  working  on  each  type  of 
application  and  the  costs  of  their 
associated  personnel  benefits;  the  costs 
of  Federal  Bureau  of  Investigation  name 
and  fingerprint  checks;  where 
applicable,  the  costs  by  application  of 
naturalization  ceremonies  conducted  by 
the  United  States  Courts;  and  the  costs 
of  INS  immigration  document  and  card 
production.  The  pay  costs  are  calculated 
by  multiplying  average  adjudications 
processing  time  by  the  hourly  pay  for 
the  average  grade  level  of  adjudicators 
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and  clerks.  For  the  1-829,  the  direct 
costs  include  the  pay  costs  of  the 
adjudications  officers  and  clerical  staff 
and  the  costs  of  producing  the  Alien 
Registration  Card. 

Indirect  costs  are  defined  as  the  costs 
of  supervisory,  management,  and 
administrative  activities,  related  staff 
training,  records,  data  processing,  files 
services,  legal  services,  and  space  and 
support  costs  of  providing  immigration 
benefits  under  the  Immigration  and 
Nationality  Act  and  related  statutes. 
Indirect  costs  also  include  costs  in  the 
management  aird  administration  portion 
of  the  INS  budget,  such  as  the  costs  of 
personnel  administration  work  needed 
to  recruit  and  pay  the  officers  and  clerks 
who  process  customers’  applications  for 
benefits.  The  activities  associated  with 
these  costs  are  no  less  essential  to 
providing  INS  services  to  its  customers 
than  are  Uie  direct  costs.  These  indirect 
costs  are  distinguished  only  by  the 
somewhat  greater  complexity  of 
determining  the  portion  of  such  costs 
that  are  attributable  to  work  done  for 
fe^aying  customers. 

Tne  costs  to  carry  out  the 
International  Affairs  and  Outreach 
Program  are  borne  by  the  Examinations 
Fee  Account,  at  the  direction  of 
Congress.  See  section  286(m)  of  the  Act. 
These  costs  are  treated  as  a  surcharge 
that  is  added  to  the  examinations  fees. 

The  total  cost  of  processing  the  1-829 
is  estimated  at  $90.45.  The  proposed  fee 
was  determined  by  rounding  the  total 
cost  to  the  nearest  $5.00.  As  the  Service 
gains  expmence  in  processing  this  new 
application,  the  fee  will  be  adjusted  as 
necessary  based  on  improved  data. 

Technical  Changes 

The  proposed  regulation  also  contains 
some  minor  technical  changes  resulting 
from  the  merger  of  Form  1-751  and 
Form  1-752  into  the  new  Form  1-751 
(see  56  FR  55931  on  October  30, 1991; 
57  FR  6181  on  February  21, 1992).  This 
regulation  eliminates  reference  to  the 
Form  1-752,  which  has  been  cancelled. 

In  accordance  with  5  U.S.C  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not.  if  promulgated,  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  Insofar  as  this  proposed  rule 
merely  sets  forth  the  procedures  for 
terminating  the  conditional  resident 
status  of  alien  entrepreneurs  already 
present  in  the  country  and  for  removing 
the  conditional  basis  of  permanent 
resident  status  for  such  persons,  any 
impact  the  proposed  rule  will  have  on 
small  business  entities  will  be,  at  most, 
indirect  or  attenuated.  This  rule  is  not 
significant  within  the  meaning  of 


section  3(f)  of  E.0. 12866,  nor  does  this 
rule  have  Federahsm  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612. 

This  rule  contains  information 
collection  requirements  which  have 
been  approv^  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Pap^^vork 
Reduction  Act.  The  ON/ffl  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5.  This  rule  also 
contains  a  new  collection  requirement 
which  has  been  forwarded  to  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Act  for  review  and  clearance. 

List  of  Subjects 
8  CFR  Part  103 

Administrative  practice  and 
procedures  Archives  and  records. 
Authority  delegations  (Government 
agencies).  Bonding,  Fees,  Forms. 
Freedom  of  Informatiim.  Oganization 
and  functions  (Government  agencies). 
Privacy.  Reporting  and  recordkeeping 
requirements.  Surety  Ixmds. 

8  CFR  Part  211 

Immigration.  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  216 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows:  ' 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  552,  552a:  8  U.S.C 
1101, 1103, 1201, 1252,  note,  1252b,  1304, 
1356:  31  U.S.C  9701;  E.0. 12356,  47  FR 
14874, 15557;  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  §  103.7.  paragraph  (b)(1)  is 
amended  by: 

a.  Removing  the  “Form  1-752”  &x>m 
the  listing  of  forms; 


b.  Revising  the  description  for  “Form 
1-751’-’;  and  by 

c.  Adding  the  “Form  1-829”,  to  the 
listing  of  forms,  in  proper  numerical 
sequence,  to  read  as  follows: 

§103.7  Fees. 

*  •  *  *  * 

(b)*  *  * 

(D*  *  * 

***** 

Form  1-751.  For  filing  petition  to  remove 
the  conditions  on  residence  which  is  based 
on  marriage — $75.00. 

*  *  * 

Form  1-829.  For  filing  petition  by 
entrepreneur  to  remove  conditions — $90.00. 

***** 

PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

3.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1181. 1182, 
1203. 1225. 1257. 

4.  In  §  211.1,  paragraph  (b)(l)(i) 
introductory  text  is  revised  to  read  as 
follows: 

§211.1  Visas. 

***** 

(b)(1)*  *  * 

(i)  Alien  not  travelling  pursuant  to 
government  orders.  An  AUen 
Registration  Receipt  Card  may  be 
presented  in  lieu  of  an  immigrant  visa 
by  an  immigrant  alien  who  is  returning 
to  an  unrelenquished  lawful  permanent 
residence  in  the  United  States,  is 
returning  prior  to  the  second 
anniversary  of  the  date  on  which  he  or 
she  obtained  such  residence  if  subject  to 
the  provisons  of  section  216  or  216A  of 
the  Act.  whichever  is  applicable,  or 
within  six  months  of  the  date  of  filing 
a  Petition  to  Remove  the  Conditions  on 
Residence  (Form  1-751)  or  a  Petition  By 
Entrepreneur  to  Remove  Conditions 
(Form  1-829)  pursuant  to  8  CFR  part 
216,  if  the  alien  is  in  possession  of  a 
Service-issued  receipt  for  such  filing, 
and: 

***** 

PART  21&-CONDmONAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS 

5.  The  heading  for  part  216  is  revised 
as  set  forth  above. 

6.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1154, 1184, 
1186a,  1186b,  and  8  CFR  part  2. 
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§216.1  [Amended] 

7.  Section  216.1  is  amended  in  the 
first  sentence  by  revising  the  phrase 
“section  216  of  the  Act”  to  read: 

“section  216  or  216A  of  the  Act. 
whichever  is  applicable,”. 

§216.2  [Amended] 

8.  Section  216.2(b)  is  amended  in  the 
first  sentence  by  adding  the  phrase  “or 
he  alien  entrepreneur”  between  the 
words  “spouse”  and  “must”. 

9.  Section  216.2(c)  is  amended  by 
adding  the  phrase  “,  or  the  alien 
entrepreneur”  between  the  words 
“spouse”  and  “of’;  and  by  removing  the 
word  “joint”. 

10.  In  §  216.3  is  revised  to  read  as 
follows: 

§  21 6.3  Termination  of  condidonai  resident 
status. 

(a)  During  the  two-year  conditional 
period.  The  director  shall  send  a  formal 
written  notice  to  the  conditional 
permanent  resident  of  the  termination  of 
the  alien’s  conditional  permanent 
resident  status  if  the  director  determines 
that  any  of  the  conditions  set  forth  in 
section  216(b)(1)  or  216A(b)(l)  of  the 
Act,  whichever  is  applicable,  are  true,  or 
it  becomes  known  to  the  government 
that  an  alien  entrepreneur  who  was 
admitted  pursuant  to  section  203(b)(5) 
of  the  Act  obtained  his  or  her 
investment  capital  through  other  than 
legal  means  (such  as  through  the  sale  of 
illegal  drugs).  If  the  Service  issues  a 
notice  of  Intent  to  Terminate  an  alien’s 
conditional  resident  status,  the  director 
shall  not  adjudicate  Form  1-751  or  Form 
1-629  until  it  has  been  determined  that 
the  alien’s  status  shall  not  be 
terminated.  During  this  time,  the  alien 
shall  continue  to  be  a  lawful  conditional 
permanent  resident  with  all  the  rights, 
privileges,  and  responsibilities  provided 
to  persons  possessing  such  status.  Prior 
to  issuing  the  Notice  of  Termination,  the 
director  shall  provide  the  alien  with  an 
opportunity  to  review  and  rebut  the 
evidence  upon  which  the  decision  is  to 
be  based,  in  accordance  with 
§  103.2(b)(2)  of  this  chapter.  ’The 
termination  of  status,  and  all  of  the 
rights  and  privileges  concomitant 
thereto  (including  authorization  to 
accept  or  continue  in  employment  in 
this  country),  shall  take  efiect  as  of  the 
date  of  such  determination  by  the 
director,  although  the  alien  may  request 
a  review  of  such  determination  in 
deportation  proceedings.  In  addition  to 
the  notice  of  termination,  the  director 
shall  issue  an  order  to  show  cause  why 
the  alien  should  not  be  deported  from 
the  United  States,  in  acco^ance  with 
part  242  of  this  chapter.  During  the 
ensuing  deportation  proceedings,  the 


alien  may  submit  evidence  to  rebut  the 
determination  of  the  director.  *rhe 
burden  of  proof  shall  be  on  the  Service 
to  establish,  by  a  preponderance  of  the 
evidence,  that  one  or  more  of  the 
conditions  in  section  216(b)(1)  or 
216A(b)(l)  of  the  Act,  whichever  is 
applicable,  are  true,  or  that  an  alien 
entrepreneur  who  was  admitted 
pursuant  to  section  203(b)(5)  of  the  Act 
obtained  his  or  her  investment  capital 
through  other  than  legal  means  (such  as 
through  the  sale  of  illegal  drugs). 

(b)  Determination  of  fraud  after  two 
years.  If,  subsequent  to  the  removal  of 
the  conditional  basis  of  an  alien’s 
permanent  resident  status,  the  director 
determines  that  an  alien  spouse 
obtained  permanent  resident  status 
through  a  marriage  which  was  entered 
into  for  the  purpose  of  evading  the 
immigration  laws  or  an  alien 
entrepreneur  obtained  permanent 
resident  status  through  a  commercial 
enterprise  which  was  improper  imder 
section  216A^)(1)  of  the  Act,  the 
director  may  institute  rescission 
proceedings  pursuant  to  section  246  of 
the  Act  (if  otherwise  appropriate)  or 
deportation  proceedings  xmder  section 
242  of  the  Act. 

§216.4  [Amended] 

11-12.  In  §  216.4,  paragraph  (a)(1)  is 
amended  by  revising  the  phrase  “a  Joint 
Petition  to  Remove  the  Conditional 
Basis  of  Alien’s  Permanent  Resident 
Status”  in  the  first  sentence,  to  read:  “a 
Petition  to  Remove  the  Conditions  on 
Residence”. 

13.  In  §  216.4,  the  heading  is  revised 
and  paragraph  (a)(1)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  21 6.4  Joint  petition  to  remove 
conditionai  basis  of  lawfui  pennanent 
resident  status  for  aiien  spouse. 

(a)*  *  * 

(1)  General  procedures.  *  *  *Upon 
receipt  df  a  properly  filed  Form  1-751, 
the  alien’s  conditional  permanent 
resident  status  shall  be  extended 
automatically,  if  necessary,  until  such 
time  as  the  director  has  adjudicated  the 
petition. 

***** 

§216.4  [Amended] 

14.  In  §  216.4,  paragraph  (a)(2)  is 
apiended  in  the  last  sentence,  by 
revising  the  phrase  “an  Application  for 
Waiver  of  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752)”  to  read:  “a  separate 
Petition  to  Remove  the  Conditions  on 
Residence  (Form  1-751)”. 


15.  In  §  216.4,  paragraph  (a)(6)  is 
amended  in  the  first  sentence  by 
removing  the  phrase  “or  Form  1-752”. 

16.  In  §  216.5,  the  section  heading  and 
paragraph  (a),  introductory  text,  are 
revised  to  read  as  follows: 

§  216.5  Waiver  of  requirement  to  fiie  joint 
petition  to  remove  conditions  by  aiien 
spouse. 

(a)  General.  A  conditional  resident 
alien  who  is  unable  to  meet  the 
requirements  imder  section  216  of  the 
Act  for  a  joint  petition  for  removal  of  the 
conditional  basis  of  his  or  her 
permanent  resident  status  may  file  a 
Petition  to  Remove  the  Conditions  on 
Residence  (Form  1-751),  if  the  alien 
requests  a  waiver,  was  not  at  fault  in 
failing  to  meet  the  filing  requirement, 
and  the  conditional  resident  alien  is 
able  to  establish  that: 
***** 

§216.5  [Amended] 

17.  In  §  216.5,  paragraphs  (b)  and  (c) 
are  amended  by  revising  the  phrase 
“Form  1-752”  to  read:  “Form  1-751”. 

18.  A  new  §  216.6  is  added  to  read  as 
follows: 

§  21 6.6  Petition  by  entrepreneur  to  remove 
conditional  basis  of  lawful  permanent 
resident  status. 

(a)  Filing  the  petition — (1)  General 
procedures.  A  p>etition  to  remove  the 
conditional  basis  of  the  permanent 
resident  status  of  an  alien  accorded 
conditional  permanent  residence 
pursuant  to  section  203(b)(5)  of  the  Act 
must  be  filed  by  the  alien  entrepreneur 
on  Form  1-829,  Petition  by  Entrepreneur 
to  Remove  Conditions.  The  alien 
entrepreneur  must  file  Form  1-829 
within  the  90-day  period  preceding  the 
second  anniversary  of  his  or  her 
admission  to  the  United  States  as  a 
conditional  permanent  resident.  Before 
Form  1-829  may  be  considered  as 
properly  filed,  it  must  be  accompanied 
by  the  fee  required  under  §  103.7(b)(1) 
of  this  chapter,  and  by  dociunentation 
as  described  in  paragraph  (a)(4)  of  this 
section,  and  it  must  be  properly  signed 
by  the  alien.  Upon  receipt  of  a  properly 
filed  Form  1-829,  the  alien’s  conditional 
permanent  resident  status  shall  be 
extended  automatically,  if  necessary, 
imtil  such  time  as  the  director  has 
adjudicated  the  petition.  The 
entrepreneur’s  spouse  and  children 
should  be  included  in  the  petition  to 
remove  conditions.  Children  who  have 
reached  the  age  of  twenty-one  or  who 
have  married  during  the  period  of 
conditional  permanent  residence  may 
be  included  in  the  petition. 

(2)  Jurisdiction.  Form  1-829  must  be 
filed  with  the  regional  service  center 
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having  jurisdiction  over  the  location  of 
the  alien  entrepreneur’s  commercial 
enterprise  in  the  United  States. 

(3)  Physical  presence  at  time  of  filing. 
A  petition  may  be  filed  regardless  of 
M^hether  the  alien  is  physically  present 
in  the  United  States.  However,  if  the 
alien  is  outside  the  United  States  at  the 
time  of  filing,  he  or  she  must  return  to 
the  United  States,  with  his  or  her  spouse 
and  children,  if  necessary,  to  comply 
with  the  interview  requirements 
contained  in  the  AcL  Once  the  petition 
has  been  properly  filed,  the  alien  may 
travel  outside  the  United  States  and 
return  if  in  possession  of  documentation 
as  set  forth  in  §  211.1(b)(1)  of  this 
chapter,  provided  the  alien  complies 
with  the  interview  requirements 
described  in  paragraph  (b)  of  this 
section.  An  alien  who  is  not  physically 
present  in  the  United  States  during  the 
filing  period  but  subsequently  applies 
for  admission  to  the  United  States  shall 
be  processed  in  accordance  with 

§  235.11  of  this  chapter. 

(4)  Documentation.  The  petition  for 
removal  of  conditions  must  be 
accompanied  by  the  following  evidence: 

(i)  Evidence  that  a  commercial 
enterprise  was  established  by  the  alien. 
Such  evidence  may  include,  but  is  not 
limited  to.  Federal  income  tax  returns; 

(ii)  Evidence  that  the  alien  invested  or 
was  actively  in  the  process  of  investing 
the  requisite  capital.  Such  evidence  may 
include,  but  is  not  limited  to,  an  audited 
financial  statement;  and 

(iii)  Evidence  that  the  alien  sustained 
the  actions  described  in  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  this  section 
throughout  the  period  of  the  alien’s 
residence  in  the  United  States.  The  alien 
will  be  considered  to  have  sustained  the 
actions  required  for  removal  of 
conditions  if  he  or  she  has.  in  good 
faith,  substantially  met  the  capital 
investment  requirement  of  the  statute 
and  continuously  maintained  his  or  her 
capital  investment  over  the  two  years  of 
conditional  residence.  Such  evidence 
may  include,  but  is  not  limited  to,  bank 
statements,  invoices,  receipts,  contracts, 
business  licenses.  Federal  or  State 
income  tax  returns,  and  Federal  or  State 
quarterly  tax  statements. 

(iv)  Evidence  that  the  alien  created  or 
can  be  expected  to  create  within  a 
reasonable  time  ten  full-time  jobs  for 
qualifying  employees.  In  the  case  of  a 
“troubled  business’’  as  defined  in  8  CFR 
204.6(D(4Kii).  the  alien  entrepreneur 
must  submit  evidence  that  the 
commercial  enterprise  maintained  the 
number  of  existing  employees  at  no  less 
than  the  pre-investment  level  for  the 
period  following  his  or  her  admission  as 
a  conditional  permanent  resident  Such 


evidence  may  include  payroll  records, 
relevant  tax  documents  and  Forms  1-9. 

(5)  Termination  of  status  for  failure  to 
file  petition.  Failure  to  properly  file 
Form  1-829  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  date  on  which  the 
alien  obtained  lawful  permanent 
residence  on  a  conditional  basis  shall 
result  in  the  automatic  termination  of 
the  alien’s  permanent  residence  status 
and  the  initiation  of  deportation 
proceedings.  The  director  shall  send  a 
written  notice  of  termination  and  an 
order  to  show  cause  to  an  alien 
entrepreneur  who  fails  to  timely  file  a 
petition  for  removal  of  conditions.  No 
appeal  shall  lie  firom  this  decision; 
however,  the  alien  may  request  a  review 
of  the  determination  during  deportation 
proceedings.  In  deportation 
proceedings,  the  burden  of  proof  shall 
rest  with  the  alien  to  show  by  a 
preponderance  of  the  evidence  that  he 
or  she  complied  with  the  requirement  to 
file  the  petition  within  the  designated 
period.  The  director  may  deem  the 
petition  to  have  been  filed  prior  to  the 
second  anniversary  of  the  alien’s 
obtaining  conditional  permanent 
residence  status  and  accept  and 
consider  a  late  petition  if  the  alien 
demonstrates  to  the  director’s 
satisfaction  that  failure  t6  file  a  timely 
petition  was  for  good  cause  and  due  to 
extenuating  circumstances.  If  the  late 
petition  is  filed  prior  to  jurisdiction 
vesting  with  the  immigration  judge  in 
deportation  proceedings  and  the 
director  excuses  the  late  filing  and 
approves  the  petition,  he  or  sJto  shall 
restore  the  alien’s  permanent  resident 
status,  remove  the  conditional  basis  of 
such  status,  and  cancel  any  outstanding 
order  to  show  cause  in  accordance  with 
§  242.7  of  this  chapter.  If  the  petition  is 
not  filed  until  after  jurisdiction  vests 
«vith  the  immigration  judge,  the 
immigration  judge  may  terminate  the 
matter  upon  joint  motion  by  the  alien 
and  the  Service. 

(6)  Death  of  entrepreneur  and  effect 
on  spouse  and  children.  If  an 
entrepreneur  dies  during  the  prescribed 
two-year  period  of  conditional 
permanent  residence,  the  spouse  and 
children  of  the  entrepreneur  will  be 
eligible  for  removal  of  conditions  if  it 
can  be  demonstrated  that  the  conditions 
set  forth  in  paragraph  (a)(4)  of  this 
secticHi  have  been  met. 

(b)  Petition  review— (1)  Authority  to 
waive  interview.  The  director  of  the 
service  centm*  shall  review  the  Form  I- 
829  and  the  supporting  documents  to 
determine  whc^er  to  waive  the 
interview  required  by  the  Act  If 
satisfied  that  the  roquiiemmits  set  forth 
in  paragraph  (cKl)  of  this  section  have 


been  met,  the  service  center  director 
may  waive  the  interview  and  approve 
the  petition.  If  not  so  satisfied,  then  the 
service  center  director  shall  forward  the 
petition  to  the  district  director  having 
jurisdiction  over  the  location  of  the 
alien  entrepreneur’s  commercial 
enterprise  in  the  United  States  so  that 
an  interview  of  the  alien  entrepreneur 
may  be  conducted.  The  director  must 
either  waive  the  requirement  for  an 
interview  and  adjudicate  the  petition  or 
arrange  for  an  interview  within  90  days 
of  the  date  on  which  the  petition  was 
properly  filed. 

(2)  Location  of  interview.  Unless 
waived,  an  interview  relating  to  the 
Form  1-829  shall  be  conducted  by  an 
immigration  examiner  or  other  omcer  so 
designated  by  the  district  director  at  the 
district  office  that  has  jurisdiction  over 
the  location  of  the  alien  entrepreneur’s 
commercial  enterprise  in  the  United 
States. 

(3)  Termination  of  status  for  failure  to 
appear  for  interview.  If  the  alien  fails  to 
appear  for  an  interview  in  connection 
with  the  petition  when  requested  ^  the 
Service,  the  alien’s  permanent  resioent 
status  will  be  automatically  terminated 
as  of  the  second  anniversary  of  the  date 
on  which  the  alien  obtained  permanent 
residence.  The  alien  will  be  provided 
with  written  notification  of  me 
termination  and  the  reasons  therefore, 
and  an  order  to  show  cause  shall  be 
issued  placing  the  alien  under 
deportation  proceedings.  The  alien  may 
seek  review  of  the  decision  to  terminate 
his  or  her  status  in  such  proceedings, 
but  the  burden  shall  be  on  the  alien  to 
establish  by  a  preponderance  of  the 
evidence  that  he  or  she  complied  with 
the  interview  requirements.  If  the  alien 
has  failed  to  appear  for  a  scheduled 
interview,  he  or  she  may  submit  a 
written  request  to  the  district  director 
asking  that  the  interview  be  rescheduled 
or  that  the  interview  be  waived.  That 
request  should  explain  his  or  her  failure 
to  appear  for  the  ^eduled  interview, 
and  if  a  request  for  waiver  of  the 
interview,  the  reasons  such  waiver 
should  be  granted.  If  the  district  director 
determines  that  there  is  good  cause  for 
granting  the  request,  the  interview  may 
be  rescheduled  or  waived,  as 
appropriate.  If  the  district  director 
waives  the  interview,  he  or  she  shall 
restore  the  alien’s  conditional 
permanent  resident  status,  cancel  any 
outstanding  order  to  show  cause  in 
accordance  with  §  242.7  of  this  chapter, 
and  proceed  to  adjudicate  the  alien’s 
petition.  If  the  district  director 
reschedules  that  alien’s  interview,  he  or 
she  shall  restore  the  alien’s  conditional 
residence  status,  and  cancel  any 
outstanding  order  to  show  cause  in 
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accordance  with  §  242.7  of  this  chapter. 

If  the  interview  is  rescheduled  at  the 
request  of  the  alien,  the  Service  shall 
not  be  required  to  conduct  the  interview 
within  the  90-day  period  following  the 
filing  of  the  petition. 

[c]  Adjudication  of  petition.  (1)  The 
decision  on  the  petition  shall  be  made 
within  90  days  of  the  date  of  filing  or 
within  90  days  of  the  date  of  interview, 
whichever  is  later.  In  adjudicating  the 
petition,  the  director  shall  determine 
whether: 

(1)  A  commercial  enterprise  was 
established  by  the  alien; 

(ii)  The  alien  invested  or  was  actively 
in  the  process  of  investing  the  requisite 
capital;  and 

tiii)  llie  alien  sustained  the  actions 
described  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section  throughout  the 
peri^  of  the  alien’s  residence  in  the 
United  States.  The  alien  will  be 
considered  to  have  sustained  the  actions 
required  for  removal  of  conditions  if  he 
or  she  has,  in  good  faith,  substantially 
met  the  capital  investment  requirement 
of  the  statute  and  continuously 
maintained  his  or  her  capital  investment 
over  the  two  years  of  conditional 
residence. 

(iv)  The  alien  created  or  can  be 
expected  to  create  within  a  reasonable 
period  of  time  ten  full-time  jobs  to 
qualifying  employees.  In  the  case  of  a 
"troubled  business”  as  defined  in  8  CFR 
204.6(j)(4)(ii),  the  alien  maintained  the 
number  of  existing  employees  at  no  less 
than  the  pre-investment  level  for  the 
previous  two  years. 

(2)  If  derogatory  information  is 
determined  regarding  any  of  these 
issues  or  it  becomes  known  to  the 
government  that  the  entrepreneur 
obtained  his  or  her  investment  funds 
through  other  than  legal  means  (such  as 
through  the  sale  of  illegal  drugs),  the 
director  shall  offer  the  alien 
entrepreneur  the  opportimity  to  rebut 
such  information.  If  the  alien 
entrepreneur  fails  to  overcome  such 
derogatory  information  or  evidence  the 
investment  funds  were  obtained  through 
other  than  legal  means,  the  director  may 
deny  the  petition,  terminate  the  alien’s 
permanent  residence,  and  issue  an  order 
to  show  cause.  If  derogatory  information 
not  relating  to  any  of  these  issues  is 
determined  dxiring  the  course  of  the 
interview,  such  information  shall  be 
forwarded  to  the  investigations  unit  for 
appropriate  action.  If  no  unresolved 
derogatory  information  is  determined 
relating  to  these  issues,  the  petition 
shall  be  approved  and  the  conditional 
basis  of  the  alien’s  permanent  residence 
status  removed,  regardless  of  any  action 
taken  or  contemplated  regarding  other 
possible  grounds  for  deportation. 


(d)  Decision — (1)  Approval.  If,  after 
initial  review  or  after  the  interview,  the 
director  approves  the  petition,  he  or  she 
will  remove  the  conditional  basis  of  the 
alien’s  permanent  resident  status  as  of 
the  second  anniversary  of  the  alien’s 
entry  as  a  conditional  permanent 
resident.  He  or  she  shall  provide  written 
notice  of  the  decision  to  the  alien  and 
shall  require  the  alien  to  report  to  the 
appropriate  district  office  for  processing 
for  a  new  Alien  Registration  Receipt 
Card,  Form  1-551,  at  which  time  the 
alien  shall  surrender  any  Alien 
Registration  Receipt  Card  previously 
issued. 

(2)  Denial.  If,  after  initial  review  or 
after  the  interview,  the  director  denies 
the  petition,  he  or  she  shall  provide 
written  notice  to  the  alien  of  the 
decision  and  the  reasons(s)  therefor,  and 
shall  issue  an  order  to  show  cause  why 
the  alien  should  not  be  deported  from 
the  United  States.  The  alien’s  lawful 
permanent  resident  status  and  that  of 
his  or  her  spouse  and  any  children  shall 
be  terminated  as  of  the  date  of  the 
director’s  written  decision.  The  alien 
shall  also  be  instructed  to  surrender  any 
Alien  Registration  Receipt  Card 
previously  issued  by  the  Service.  No 
appeal  shall  lie  firom  this  decision; 
however,  the  alien  may  seek  review  of 
the  decision  in  deportation  proceedings. 
In  deportation  proceedings,  the  burden 
shall  rest  with  the  Service  to  establish 
by  a  preponderance  of  the  evidence  that 
the  facts  and  information  in  the  alien’s 
petition  for  removal  of  conditions  are 
not  true  and  that  the  petition  was 
properly  denied. 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

19.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1182, 1183, 
1201, 1224, 1225, 1226, 1227, 1228, 1252. 

20.  In  §  235.11,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

$  235.1 1  Admission  of  conditionai 
permanent  residents. 

(a)  General — (1)  Conditional  residence 
based  on  family  relationship.  An  alien 
seeking  admission  to  the  United  States 
with  an  immigrant  visa  as  the  spouse  or 
son  or  daughter  of  a  United  States 
citizen  or  lawful  permanent  resident 
shall  be  examined  to  determine  whether 
the  conditions  of  section  216  of  the  Act 
apply.  If  so.  the  alien  shall  be  admitted 
conditionally  for  a  period  of  two  years. 
At  the  time  of  admission,  the  alien  shall 
be  notified  that  the  alien  and  his  or  her 
petitioning  spouse  must  file  a  Petition  to 
Remove  the  Conditions  on  Residence 
(Form  1-751)  within  the  90-day  period 


immediately  preceding  the  second 
anniversary  of  the  alien’s  admission  for 
permanent  residence. 

(*2)  Conditional  residence  based  on 
entrepreneurship.  An  alien  seeking 
admission  to  the  United  States  with  an 
immigrant  visa  as  an  alien  entrepreneur 
(as  defined  in  section  216A(f)(l)  of  the 
Act)  or  the  spouse  or  xmmarried  minor 
child  of  an  alien  entrepreneur  shall  be 
admitted  conditionally  for  a  period  of 
two  years.  At  the  time  of  admission,  the 
alien  shall  be  notified  that  the  principal 
alien  (entrepreneur)  must  file  a  Petition 
by  Entrepreneur  to  Remove  Conditions 
(Form  1-829)  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  alien’s  admission  for 
permanent  residence. 
***** 

(c)  Expired  conditional  permanent 
resident  alien  status.  The  lawful 
permanent  resident  alien  status  of  a 
conditional  resident  automatically 
terminates  if  the  conditional  basis  of 
such  status  is  not  removed  by  the 
Service  through  approval  of  a  Petition  to 
Remove  the  Conditions  on  Residence 
(Form  1-751)  or,  in  the  case  of  an  alien 
entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  a  Petition  by 
Entrepreneur  to  Remove  Conditions 
(Form  1-829).  Therefore,  an  alien  who  is 
seeking  admission  as  a  returning 
resident  subsequent  to  the  second 
anniversary  of  the  date  on  which 
conditional  residence  was  obtained 
(except  as  provided  in  §  211.1(b)(1)  of 
this  chapter)  and  whose  conditional 
basis  of  such  residence  has  not  been 
removed  pursuant  to  section  216(c)  or 
216A(c)  of  the  Act,  whichever  is 
applicable,  shall  be  placed  under 
exclusion  proceedings.  However,  in  a 
case  where  conditional  residence  was 
based  on  a  marriage,  exclusion 
proceedings  may  be  terminated  and  the 
alien  may  be  admitted  as  a  returning 
resident  if  the  required  petition  (Form  I- 
751)  is  filed  jointly,  or  by  the  alien  alone 
(if  appropriate),  and  approved  by  the 
Service.  In  the  case  of  an  alien 
entrepreneur,  exclusion  proceedings 
may  be  terminated  and  the  alien 
admitted  as  a  returning  resident  if  the 
required  petition  (Form  1-829)  is  filed 
by  the  alien  entrepreneur  and  approved 
by  the  Service. 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
AUENS  IN  THE  UNITED  STATES. 
APPREHENSION,  CUSTODY. 

HEARING,  AND  APPEAL 

21.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Proposed  Rules 


1323 


Anthwity:  8  U.S.C  1103, 1182.  llSBa, 

1251, 1252, 1252  note,  1252b,  1254, 1362;  8 
CFRpart2. 

22.  In  §  242.17,  paragraph  (a)  is 
revised  to  read  as  follows: 

§242.17  Anciilary  matters,  applications. 

(a)  Creation  of  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence.  The  respondent  may  apply  to 
the  immigration  judge  for  suspension  of 
deportation  under  section  244(a)  of  the 
Act;  for  adjustment  of  status  under 
section  245  of  the  Act,  or  imder  section 
1  of  the  Act  of  November  2, 1966,  or 
under  section  101  tff  104  of  the  Act  of 
October  28, 1977;  or  for  the  creation  of 
a  record  of  lawful  admission  for 
permanent  residence  under  section  249 
of  the  Act  Hie  application  shall  be 
subject  to  the  requirements  ofparts  244, 
245,  and  249  of  this  chapter.  The 
approval  of  any  application  made  to  the 
immigration  judge  under  section  245  of 
the  Act  by  an  alien  spouse  (as  defined 
in  section  216(g)(1)  of  the  Act)  or  by  an 
alien  entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  shall  result  in  the 
alien’s  ol^ning  the  status  of  lawful 
permanent  resident  on  a  conditional 
basis  in  accordance  wdth  the  provisions 
of  section  216  or  216A  of  the  Act. 
whichever  is  applicable.  However,  the 
Petition  to  Remove  the  Conditions  on 
Residence  Required  by  section  216(c)  of 
the  Act  or  the  Petition  by  Entrepreneur 
to  Remove  Conditions  required  by 
section  216A(c)  of  the  Act  shall  be  made 
to  the  director  in  accordance  Mrith  part 
216  of  the  chapter.  In  conjunction  with 
any  application  for  creation  of  status  of 
an  alien  lawhilly  admitted  for 
permanent  residence  made  to  an 
immigration  judge,  if  the  respondent  is 
inadmissible  under  any  provision  of 
section  212(a)  of  the  Act  and  believes 
that  he  or  she  meets  the  eligibility 
requirements  f<H‘  a  waiver  of  the  ground 
of  inadmissibility,  he  or  she  may  apply 
to  the  immigration  judge  for  su«^ 
waiver.  The  immigration  judge  shall 
inform  the  respondent  of  his  or  her 
apparent  eligibility  to  apply  far  any  of 
the  benefits  enumerated  in  this 
paragraph  and  shall  afiord  the 
respondent  an  opportunity  to  make 
application  therefor  during  the  hearing. 
In  exercising  discretionary  power  when 
considering  an  application  imder  this 
paragraph,  the  immigration  judge  may 
consider  and  base  the  decision  on 
information  not  contained  in  the  record 
and  not  made  available  for  inspection 
by  the  respondent,  provided  the 
Commissicmer  has  determined  that  sudi 
information  is  relevant  and  is  classified 
under  Executive  Order  Na  12356  (47 
14874,  April  6. 1982)  as  requiring 
protection  from  unauthorix^  disclosure 


in  the  interest  of  national  security. 
Whenever  the  immigration  judge 
believes  that  he  or  she  can  clo  so  while 
safeguarding  both  the  information  and 
its  source,  the  immigration  judge  should 
inform  the  respondent  of  the  general 
nature  of  the  information  in  order  that 
tiie  respondent  may  have  an 
opportunity  to  offer  opposing  evidence. 
A  decision  based  in  whole  or  in  part  on 
such  classified  information  shall  state 
that  the  information  is  material  to  the 
decision. 

***** 

Dated:  November  5, 1993. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc  94-391  Filed  1-7-94:  8:45  ami 
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FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Part  960 

[No.  93-04] 

Affordable  Housing  Program 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Propos^  rule. 

SUMMARY:  The  Federal  Housing  Financ:e 
Board  (Board)  is  proposing  to  amend  in 
its  entirety  its  regulation  governing  the 
operation  of  the  Affordable  Housing 
Program  (AHP  or  Program).  The 
proposed  rule  modifies  or  carries 
forward  requirements  of  the  Board's 
existing  AHP  regulation,  adds  new 
provisions,  and  incorporates,  with 
modifications,  the  provisions  of  the 
Board’s  existing  policy  guidelines 
governing  the  award  of  funds  to  loan 
funds  and  loan  consortia. 

DATES:  Comments  on  this  proposed  rule 
must  be  rec:eived  in  writing  on  or  before 
March  11. 1994. 

ADDRESSES:  Comments  should  be 
mailed  to:  Federal  Housing  Finance 
Board.  Executive  Secretary,  1777  F 
Street.  NW.,  Washington,  cic  20006. 
Comments  will  be  available  for  public 
inspecrticm  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Dorius,  Deputy  Director,  or 
Sylvia  C  Martinez,  Director,  Housing 
Finance  Directorate,  (202)  408-2576,  or 
Sharon  B.  Like,  Attorney-Advisor,  (202) 
408-2930,  or  Brandon  B.  Straus, 
Attorney-Advisor,  (202)  408-2589, 
Office  of  Legal  A  E:itiemal  Affairs-Legal 


SUPPI.BMENTARV  INFORMATION: 

I.  Statutory  and  Regulatory  Background 
A.  General 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Act)  requires  each 
Federal  Home  Loan  Bank  (Bank)  to 
establish  a  Program  to  subsidize  the 
interest  rate  on  advances  to  members  of 
the  Federal  Home  Loan  Bank  System 
(Bank  System)  engaged  in  lending  for 
long-term,  low-  and  moderate-income,' 
owner-occupied  and  affordable  rental 
housing  at  subsidized  interest  rates.  The 
Board  is  required  to  promulgate 
regulations  governing  the  Program.  12 
U.S.C.  143O0)(l).  The  Board’s  existing 
regulation  governing  the  operation  of 
the  AHP  appears  at  part  960  of  the 
Board’s  rogi^tions.  12  CFR  part  960. 

This  proposed  rule  amends  the 
Board's  existing  AHP  regulation  to 
address  operational  issues  that  have 
arisen  during  the  three  and  one-half 
years  that  the  AHP  has  been  in 
existence.  The  proposed  amendments 
are  intended  to  make  the  AHP  more 
responsive  to  low-income  housing 
needs  in  each  of  the  twelve  Fedei^ 
Home  Loan  Bank  Districts  (Districts),  to 
increase  efficiency  In  the  administration 
of  the  Program,  and  to  enhance 
coordination  of  the  AHP  with  other 
housing  programs  whose  funds  are  used 
in  conjunction  with  AHP  funds.  'These 
issues  are  discussed  in  greater  detail 
below  in  the  Analysis  of  Proposed  Rule 
section. 

IL  Anal3rsis  of  Proposed  Rule 
A.  AHP  Application  Approval  Process 

The  proposed  rule  makes  a 
fundamental  change  to  the  AHP  by 
vesting  the  Banks,  instead  of  the  Board, 
with  the  authority  to  approve  AHP 
applications.  The  current  application 
approval  process  implement^  by  the 
Board's  existing  AHP  regulation  may  be 
briefly  describe  as  follows.  The  Banks 
receive  AHP  applications  and  first 
evaluate  them  for  satisfaction  of  certain 
threshold  retirements  contained  in  the 
existing  regulation.  See  12  CFR 
980.5(aMl),  (2).  Those  applications 
meeting  the  threshold  requirements  are 
evaluate  by  the  Banks  to  determine  if 
they  meet  at  least  three  of  the  priorities 
contained  in  the  existing  regulation.  If 
they  do,  they  are  scored  by  the  Banks  on 
the  priorities  and  on  other  scoring 
objectives  contained  in  the  existing 
regulation  before  applications  that  meet 
fewer  than  three  priorities.  See  id. 

§  960.5(a)(3),  (b)  throu^  (e).  Under  the 
existing  regulation,  the  Bank  then 
forwards  to  the  Board  the  hipest 
scoring  applications,  and  su^its  a 
summary  of  such  applications.  See  id. 
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§  960.5(f)(1),  (2).  The  Board  reviews  the 
applications  to  ensure  consistency  with 
the  threshold,  priorities  and  scoring 
requirements,  and  makes  final  funding 
decisions  on  the  applications.  See  id. 
§960.5(0(3). 

While  section  10(j)  of  the  Act  requires 
each  Bank  to  establish  an  AHP,  and 
vests  in  the  Board  broad  authority  to 
regulate  the  Banks’  AHP  activities 
through  regulations  implementing  the 
Act,  section  10(j)  does  not  specifically 
assign  the  responsibility  of  operating  the 
AHP  to  the  Board.  See  12  U.S.C.  1430(j). 
The  Board  does  have  other  statutorily 
designated  duties,  including  issuing 
regulations  that  specify  activities 
eligible  to  receive  subsidized  advances 
under  the  AHP,  ensuring  advances  are 
used  to  assist  projects  for  which 
adequate  long-term  monitoring  is 
available,  ensuring  that  a  preponderance 
of  assistance  provided  under  the  AHP  is 
ultimately  received  by  low-  and 
moderate-income  households,  and 
ensuring  that  AHP  subsidies  provided 
by  Banks  to  members  are  passed  on  to 
tf.e  ultimate  borrower.  See  id.  Section 
1430(j)(9)  (A),  (C),  (D),  (E).  However, 
sc  ction  10(j)  does  not  specify  what 
entity  is  responsible  for  administering 
tl  e  AHP,  and  what  entity  is  responsible 
fc.r  determining  which  AHP 
applications  are  approved  for  funding. 

‘  For  the  following  reasons,  the  Board 
ii.  proposing  that  the  Banks  assume  the 
ntsponsibility  for  determining  which 
/.HP  applications  are  approved  for 
funding.  First,  the  Banks  have  had  three 
and  one-half  years  of  experience  with 
the  AHP,  which  experience  has 
included  pr(x:essing  AHP  applications, 
scoring  the  applications,  and 
recommending  applications  for 
approval  to  the  Board  as  described 
above.  Consequently,  the  Banks  are 
already  processing  and  reviewing 
applications  imder  the  existing  system. 

^ond,  decentralization  of  me  AHP 
is  consistent  with  the  Bank  System’s 
Strategic  Plan,  which  calls  for 
decentralization  of  a  number  of 
functions  currently  conducted  by  the 
Board,  with  the  exception  of  those 
Board  activities  involving  oversight  and 
supervision  of  the  Banks.  See  “System 
2000:  A  Long-Term  Strategic  Plan  For 
The  Federal  Home  Loan  Blank  System.’’ 

The  details  of  the  proposed  new 
application  approval  process  are 
discussed  fuither  below. 

The  Board  specifically  requests 
comments  as  to  whether  the  Banks 
should  be  given  the  authority  to  approve 
and  disapprove  AHP  applications. 

The  proi}osed  rule  a^  revises  the 
Board’s  existing  AHP  regulation  by 
allowing  each  Bank  to  define  more 
specifically  its  own  priorities  and 


scoring  criteria,  subject  to  certain 
overall  priority  and  scoring  parameters 
established  in  the  proposed  rule.  The 
Bank  would  be  required  to  include  such 
proposed  priorities  and  scoring  criteria 
in  its  AHP  implementation  plan  which 
must  be  approved  by  the  Board.  Under 
the  Board’s  existing  AHP  regulation,  the 
Banks  have  much  less  flexibility  in 
defining  priorities  and  scoring  criteria. 
See  12  CFR  960.5  (a)  through  (e).  In 
addition,  under  the  proposed  rule, 
certain  point  values  for  scoring 
categories  would  be  revised. 

The  details  of  the  proposed  revisions 
for  adopting  priorities  and  scoring 
criteria  are  discussed  further  below 
under  the  scoring  of  AHP  applications 
section. 

B.  Bank  Establishment  of  AHP  and 
Adoption  of  AHP  Implementation  Plan 

Section  960.2(a)  of  the  proposed  rule 
generally  reiterates  the  statement  in 
§  960.2(a)  of  the  Board’s  existing  AHP 
regulation  that  it  is  the  policy  of  the 
Board  and  the  Banks  to  promote  decent 
and  safe  affordable  housing  and  to 
address  critical  affordable  housing 
needs  through  providing  subsidized 
advances  and  direct  subsidies  to 
members  pursuant  to  the  AHP.  See  12 
CTR  960.2(a). 

Section  960.2(b)  of  the  proposed  rule 
provides  that  each  Bank’s  board  of 
directors  shall  establish  an  AHP,  which 
shall  be  funded  pursuant  to  the 
requirements  of  §  960.18  of  the 
proposed  rule,  (^e  discussion  below 
under  the  required  annual  AHP 
contributions  section.)  The  Bank  is 
required  to  make  subsidized  advances  to 
applicants  pursuant  to  its  AHP  and  to 
operate  its  AHP  in  conformity  with  an 
annual  AHP  implementation  plan  and 
the  requirements  of  this  part.  Direct 
subsidies  provided  by  a  Bank  to 
applicants  pursuant  to  its  AHP  also 
shall  be  provided  in  conformity  with  the 
Bank’s  AHP  implementation  plan  and 
the  requirements  of  this  part.  Each 
Bank’s  AHP  implementation  plan  shall 
be  approved  by  the  Board  before  it  is 
effective. 

Section  960.2(b)  of  the  proposed  rule 
further  provides  that  the  AHP 
implementation  plan  must  meet  the 
requirements  of  this  part,  and  shall 
include: 

(1)  The  Bank’s  AHP  funding  cycle 
schedule,  including  application  due 
dates,  as  required  by  proposed 

§  960.6(a)(1); 

(2)  The  Bank’s  priorities,  and  scoring 
criteria  for  applications,  as  required  by 
proposed  §§  960.8(a)  and  960.10; 

(3)  The  Bank’s  procedures  to  ensure 
satisfaction  of  the  long-term 


requirement,  as  required  by  proposed 
§960.5  (a)(1)  and  (b); 

(4)  The  Bank’s  requirements  for  and 
verification  procedures  concerning  (i) 
the  use  of  subsidized  advances  or  direct 
subsidies  within  a  reasonable  period  of 
time  after  approval  of  an  AHP 
application,  as  required  by  proposed 
§  960.12(a),  or  (ii)  the  use  of  loans  or 


grants  within  a  reasonable  period  of 
time  after  repayment  of  such  funds  to  a 
loan  fund  or  lo£m  consortium,  as 
reouired  by  proposed  §  960.17(c)(5); 

(5)  The  Ba^’s  verification  procedures 
upon  initial  disbursement  of  subsidized 
advances  or  direct  subsidies,  as  required 
by  proposed  §  960.13; 

(6)  The  Baidc’s  monitoring  plan,  as 


reouired  by  proposed  §  960.14(b); 

17)  The  Ba^’s  reporting  requirements 
for  applicants  during  the  construction  or 
rehabilitation  phase,  as  required  by 
proposed  §  960.15(b)(2); 

(8)  An  explanation  of  circumstances 
justifying  iindue  hardship  waivers  by 
the  Bank  of  imposition  of  remedial 
actions,  as  required  by  proposed 

§  960.16  (c)(1)  and  (d)(1);  and 

(9)  The  Bank’s  determination 
regarding  the  number  of  persons  that 
may  serve  on  the  Bank’s  Advisory 
Council  and  their  terms,  as  required  by 
proposed  §  960.21(a)(1)  and  (4). 

Section  960.2(c)  of  the  proposed  rule 
provides  that  the  Bank’s  proposed  AHP 
implementation  plan  shall  be  submitted 
to  its  Advisory  Council  at  least  45 
calendar  days  before  it  is  considered  by 
the  Bank’s  board  of  directors.  The 
Advisory  Council  shall  review  the 
proposed  plan  and  submit  its 
recommendations  to  the  Bank’s  board  of 
directors  at  least  seven  calendar  days 
before  the  Bank’s  board  of  directors  is 
scheduled  to  vote  on  the  proposed  plan. 
The  Bank’s  board  of  directors  shall  vote 
on  the  proposed  AHP  implementation 
plan,  and  shall  submit  its  approved  plan 
to  the  Board  for  action.  The  Board  shall 
approve  or  disapprove  the  proposed 
plan  within  60  calendar  days  of  receipt. 
The  Bank’s  plan  is  not  effective  imtil  it 
is  approved  by  the  Board,  and  it  must 
become  effective  at  least  45  calendar 
days  before  the  due  date  for  AHP 
applications  established  by  the  Bank. 
Eiach  Bank  must  submit  its  AHP 
implementation  plan  to  the  Board  for 
approval  no  later  than  180  calendar 
days  after  the  publication  of  this  rule  as 
a  final  rule  in  the  Federal  Register. 

Section  960.2(d)  of  the  proposed  rule 
provides  that  the  Bank’s  approved  AHP 
implementation  plan  shall  be  made 
available  by  the  Bank  to  the  public  upon 
request. 

Section  960.2(e)  of  the  proposed  rule 
provides  that  the  Board  will  approve  or 
disapprove  proposed  amendments  to  a 
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Bank's  approved  AHP  implementation 
plan  subfl^tted  by  the  Bank  within  60 
calendar  days  of  receipt. 

C.  Authorized  and  Required  Uses  of 
AHP  Subsidized  Advances  or  Direct 
Subsidies 

Section  660.3  of  the  proposed  rule 
states  the  general  authorized  uses  of 
AHP  subsidized  advances  and  direct 
subsidies  by  applicants.  §960.4 
provides  specific  examples  of  such 
authorized  and  unauthorized  uses  and 
other  use  requirements,  and  §  960.5  sets 
forth  the  long-term  income-eligibility, 
afford^ility  and  income-targeting 
recpiirements  for  such  uses.  These 
proposed  sections  are  discussed  fiirther 
below. 

1.  Authorized  Uses  of  Subsidized 
Advances  or  Direct  Subsidies 

Section  960.3  of  the  proposed  rule, 
consistent  with  §  960.3(b)  (1)  and  (2)  of 
the  Board's  existing  AHP  regulation, 
provides  that  applicants  may  use 
subsidized  advances  or  direct  subsidies 
received  firom  a  Bank  under  the  AHP  to 
either 

(a)  Finance  die  purchase,  construction 
or  rehabilitation  of  owner-occupied 
housing  units  by  or  for  low-  or 
moderate-income  households;  or 

(b)  Finance  the  purchase,  construction 
or  reh^flitation  of  rental  housing  units, 
at  least  20  pOTcent  of  the  units  of  which 
will  be  occupied  by  and  affordable  for 
very  low-income  households.  See  12 
CFR  960.3(b)  (1)  and  (2). 

2.  Specific  Use  Requirements  for 
Subsidized  Advances  or  Direct 
Subsidies 

Section  960.3(c}  of  the  Board’s 
existing  AHP  regulation  provides  that 
"Program  funds  may  only  be  used  for 
direct  costs  required  to  produce  and/or 
finance  affordable  housing  units."  12 
CFR  960.3(c).  A  number  of  questions 
have  arisen  as  to  whether  specific  types 
of  costs  associated  with  the  financing  or 
production  of  housing  may  be 
considered  “direct  costs"  for  purposes 
of  the  Board’s  regulation.  Because  of  the 
confusion  in  this  area,  the  Board 
believes  that  it  would  be  helpful  to  set 
forth  in  the  rule  examples  of  specific 
types  of  costs  it  considers  to  be 
authorized  and  unauthmized  for  AHP 
purposes.  Accordingly.  §  960.4(a)  (1) 
and  (2)  of  the  proposed  rule  sets  forth 
examples  of  specific  costs  related  to  the 
purchase,  construction  or  rehabilitation 
of  housing  that  are  authorized  and 
unauthorized  uses  of  AHP  subsidized 
advances  or  direct  subsidies.  However, 
because  it  is  impossible  to  anticipate  all 
types  of  costs  that  may  arise  in  the 
course  of  financing  or  producing 


housing,  the  list  of  authorized  and 
unauthorized  costs  in  proposed 
§  960.4(a)  is  not  exclusive.  Other  costs 
not  indxKled  arguably  may  or  may  not 
qualify  as  costs  of  financing  the 
purchase,  construction  or  rehabilitation 
of  housing.  If  an  applicant  seeks  to  use 
funds  under  the  AHP  to  pay  for  costs 
not  specifically  included  in  this  rule,  it 
should  consult  with  the  Bank  before 
submitting  its  application  for  approval 
The  Board  specifically  asks  for 
comments  as  to  whether  these 
authorized  and  unauthorized  costs  are 
appropriate. 

Sp^fically,  § 960.4(a)(1)  of  the 
proposed  rule  provides  that  authorized 
uses  of  subsidized  advances  or  direct 
subsidies  include,  but  are  not  limited  to, 
the  following  costs  related  to  the 
purchase,  construction  or  rehabilitation 
of  housing: 

(i)  Real  property  purchase  and 
imjprovement  costs; 

(li)  Construction  or  reh^ilitation 
costs,  including  labor  and  materials,  and 
contractor  profit  and  overhead 
allowances; 

(iii)  Costs  integral  to  the  purchase  or 
development  qf  housing  including,  but 
not  limited  to,  project-related: 
Architectural,  inspection  and 
engineering  fees;  local  building  permit 
and  planning  fees;  accounting  costs; 
survey  costs;  appraisal  fees;  title 
insurance  and  (^er  insurance  costs; 
performance  bond  and  other  bond  fees; 
recording  fees;  credit  report  fees; 
property  taxes;  residential  relocation 
costs  where  such  costs  are  part  of  a 
relocation  plan;  legal  fees;  syndication 
fees;  costs  of  translating  resident 
documents  to  another  language;  loan 
commitment,  loan  origination  and  other 
loan  financing  fees  for  administrative 
costs  other  thw  costs  of  administering 
the  AHP  award;  developer’s  fees;  and 
marketing  costs; 

(iv)  Prepayment  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  that  is  prepaid  in  connection 
with  the  purchase,  construction  or 
rehabilitation  of  housing,  if  the 
applicant  requires  the  borrower  to  pay 
such  fee; 

(v)  Capitalization  of  reserve  fund(s) 
necessary  for  the  successful  operation  of 
rental  housing  projects,  including 
replacement  reserves,  rent-up  reswves, 
operating  deficit  reserves,  and  sinking 
fund  reserves  used  for  the  transfer  of  the 
project  to  nonprofit  ownership  when 
associated  with  a  low  income  housing 
tax  credit  transaction  (26  U.S.C  42); 

(vi)  Cancellation  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  commitment  that  is  canceled 
and  converted  to  and  disbursed  as  a 
direct  subsidy  in  connection  with  the 


purchase,  construction  or  rehabilitatimi 
of  housing,  if  the  applicant  requires  the 
borrower  to  pay  sucn  fee; 

(vii)  Refinancing  of  an  existing  loan  in 
conjunction  with  the  purchase, 
construction  or  rehabilitation  of 
housing,  provided  the  subsidized 
advance  or  direct  subsidy  and  the 
proceeds  of  the  refinancing  are  used 
only  to  retire  existing  debt  and  to 
benefit  low-  or  moderate-income 
households  and,  in  the  case  of 
refinancing  in  order  to  rehabilitate  a 
project,  there  is  a  minimum  of  $2,500 
per  unit  spent  on  such  rehabilitation; 
and 

(viii)  Tenant  services,  tenant 
counseling  and  homeowner  counseling 
costs  that  are  a  condition  imposed  by  a 
lender  to  obtain  financing  fiom  such 
lender  and  which  are  necessary  for  the 
successful  operation  of  the  project 

Cancellation  fees  identified  in 
paragraph  (vi)  above,  where  there  is 
purchase,  constructicm  or  rehabilitation 
of  housing  and  the  borrower  is  required 
to  pay  the  fee.  are  a  cost  of  financing 
such  purchase,  construction  or 
rehabilitation  and  therefore  are 
authorized  uses  of  fimds  under  the 
AHP.  Because  the  advance  would  be 
converted  to  a  direct  subsidy,  such 
cancellation  fees  would  be  payable-only 
if  the  application  also  meets  the 
requirements  for  mcxiification  of 
applications  contained  in  §  960.11  of  the 
proposed  rule.  (These  requirements  are 
discussed  in  greater  detail  in  the 
modification  sechon  below.)  However, 
AHP  subsidized  advaiuos  or  direct 
subsidies  may  not  be  used  to  pay  for 
cancellation  fees  in  situations  where  the 
cencellation  of  the  advance  is  not  part 
of  a  restructuring  that  results  in  the 
purchetse.  constnichon  or  rehabilitation 
of  housing. 

The  conditions  identified  in 
paragraph  (vii)  above  on  the  use  of 
funck  under  the  AHP  for  refinancing  are 
intended  to  ensure  that  the  funds  are 
not  used  by  the  borrower  to  take  out  its 
equity  in  the  project  and  to  ensure  that 
the  funds  are  used  for  authorized 
purposes  under  the  AHP.  The  Board 
specific:ally  requests  cxnnments  on 
whether  the  $2300  minimum  per  unit 
is  a  reasonable  minimum  amount  to  be 
required  to  be  spent  on  rehabilitation  in 
conjunction  with  a  refinancing. 

Cfoestions  have  arisen  as  to  whether 
funds  under  the  AHP  shoiild  be  used  to 
pay  for  pre-development  costs  that  may 
or  may  not  result  in  the  purchase, 
construction  or  rehabilitation  of  AHP 
housing.  Pre-development  costs  are 
costs  incnirred  pricxr  to  the  closing  of  a 
purchase,  construction  or  rehabilitation 
loan  for  the  purpose  of  determining  the 
feasibility  of  a  proposed  project. 
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Examples  of  pre-development  costs 
include  architectural  and  engineering 
fees,  legal  fees,  the  costs  of  surveys  and 
appraisals,  local  building  permit  and 
planning  fees,  and  earnest  money 
deposits.  Since  AHP  applications  are 
required  to  meet  the  threshold 
feasibihty  requirement  provided  in 
proposed  §  960.9(d)  in  order  to  be 
scored,  authorizing  the  use  of  funds  for 
pre-development  costs  raises  the 
question  how  applications  for  such 
costs  can  or  should  be  scored  since  the 
funds  would  be  disbursed  to  applicants 
before  the  feasibility  of  a  propo^ 
project  could  be  established. 

In  addition,  there  is  a  greater 
likelihood  that  costs  incurred  during  the 
pre-feasibility  period,  rather  than  during 
the  post-feasibility  period,  will  not 
result  in  the  purchase,  construction  or 
rehabilitation  of  housing.  Thus,  if 
applications  for  AHP  funds  to  finance 
pre-development  costs  are  approved, 
AHP  funds  in  perhaps  significant 
amoimts  could  go  towards  pre¬ 
development  costs  that  do  not  result  in 
the  financing  or  production  of  housing. 

If  such  costs  are  authorized,  one  option 
for  dealing  with  this  concern  could  be 
to  cap  the  total  amoimt  of  AHP  funds 
that  may  be  used  for  pre-development 
costs  at  a  specific  dollar  amoimt  or 
percentage,  such  as  the  lesser  of 
$200,000  or  5  percent  of  the  Bank’s  total 
AHP  contributions  for  the  year.  These 
funds  could  be  set  aside  and  disbursed 
in  a  separate  competitive  process. 

The  Board  specifically  requests 
comments  on  whether  fimds  under  the 
AHP  should  be  used  for  pre¬ 
development  costs,  how  applications  for 
such  costs  can  or  should  scored,  and 
what  limits,  if  any,  should  be  placed  on 
the  amount  of  funds  used  for  such 
purposes  under  the  AHP. 

3.  Use  of  Funds  Requirements 

Section  960.4(b)(l)(i)  of  the  proposed 
rule  provides  that  the  total  amount  of  a 
direct  subsidy  provided  by  the  Bank  to 
an  applicant  under  the  AHP  must  be 
passed  on  by  the  applicant  to  the 
recipient.  Consistent  with  §  960.9(c)  of 
the  Board’s  existing  AHP  regulation, 
§960.4(b)(l)(ii)  of  the  proposed  rule 
provides  that  an  applicant  receiving  a 
subsidized  advance  shall  extend  cr^it 
to  the  borrower  at  a  rate  of  interest  equal 
to  the  rate  of  interest  charged  on  the 
subsidized  advance  plus  an  interest  rate 
spread  approved  by  the  Bank.  See  12 
CFR  960.9(c).  These  provisions 
implement  section  10(j)(9)(E)  of  the  Act, 
which  provides  that  the  Board’s  AHP 
regulation  shall  ensure  that  AHP 
subsidies  provided  by  Banks  to 
applicants  are  passed  on  to  the  ultimate 
borrower.  See  12  U.S.C  1430(j)(9)(E). 


Section  960.4(b)(2)  of  the  proposed 
rule  provides  that  if  an  applicant 
receives  a  subsidized  advance  or  direct 
subsidy  fiom  a  Bank  or  prepayment  of 
a  loan  originally  made  under  the  AHP, 
any  interest  or  other  income  earned  by 
the  applicant  on  such  funds,  not 
including  any  approved  fee  or  interest 
rate  spread  charged  to  the  borrower, 
must  be  forwarded  to  the  Bank  to  be 
used  for  additional  AHP  projects,  except 
for  interest  or  other  income  earned  by 
the  applicant  within  30  calendar  days  of 
receiving  the  subsidized  advance  or 
direct  subsidy  or  of  receiving 
prepayment  of  a  loan  originally  made 
under  the  AHP. 

Section  960.4(b)(3)  of  the  proposed 
rule  provides  that  a  direct  subsidy 
received  by  an  applicant  from  a  Bank 
that  is  provided  by  such  applicant  to  a 
sponsor  may  be  lent  by  the  sponsor  in 
connection  with  an  AHP  rental  housing 
project  involving  low-income  housing 
tax  credits  (LIHTC),  provided  the 
subsidy  is  lent  by  the  sponsor  for  a  term 
of  not  less  than  30  years,  with  ail 
principal  and  interest  payments 
deferred  until  the  end  of  such  term.  If 
such  a  loan  is  repaid  before  the  end  of 
the  30-year  term,  the  entire  amount  of 
the  direct  subsidy  must  be  repaid  to  the 
Bank. 

For  various  tax  reasons,  sponsors 
prefer  to  structure  LIHTC  projects  so 
that  the  AHP  direct  subsidy  is  lent  to 
the  project  for  a  specific  long-term 
period,  with  principal  and  interest 
payments  deferred  until  the  end  of  such 
term.  The  lending  of  a  direct  subsidy  by 
a  sponsor  raises  &e  question  whether 
the  subsidy  is  being  passed  on  to  the 
ultimate  recipient,  as  required  under 
section  10(j)(9)(E)  of  the  Act  and 
proposed  §  960.4(b)(l)(i),  since  the 
subsidy  ultimately  is  being  repaid  to  the 
Bank.  See  12  U.S.C  1430(j)(9)(E).  The 
Board  believes  that  the  lending  of  a 
direct  subsidy  for  the  long-term  period 
of  income  eligibility  and  a^ordability 
required  by  §  960.5  of  the  proposed  rule, 
with  all  principal  and  interest  payments 
deferred  until  the  end  of  such  term, 
satisfies  section  10(j)(9)(E)  and  proposed 
§  960.4(b)(l)(i),  because  the  project  will 
have  had  the  use  of  such  funds  for  the 
period  the  project  must  remain 
occupied  by  and  afi^ordable  for  low-  or 
moderate-income  households,  even 
though  the  funds  may  be  repaid  at  the 
end  of  such  term.  As  discussed  below, 

§  960.5(a)(1)  of  the  proposed  rule 
defines  this  long-term  period  generally 
as  not  less  than  30  years  for  rental 
housing  projects.  Accordingly,  the 
direct  subsidy  must  be  lent  for  a  term  of 
30  years  or  more,  with  all  principal  and 
interest  payments  deferred  until  the  end 
of  such  term.  . 


Section  960.4(b)(4)  of  the  proposed 
rule  provides  that  if  an  applicant 
receives  a  subsidized  advance  or  a 
direct  subsidy  from  a  Bank,  and  in  turn 
provides  both  a  loan  and  a  grant  to  a 
borrower  and  charges  an  origination  fee 
for  providing  the  loan,  then  any  fee 
charged  by  the  applicant  for  providing 
the  grant  may  not  be  paid  with  the  AIV 
subsidized  advance  or  direct  subsidy. 

'The  fee  may  not  be  paid  with  the  AHP 
subsidized  advance  because  the 
applicant  has  already  covered  the 
underwriting  costs  for  the  loan  and  the 
grant  in  its  origination  fee  for  the  loan. 
The  fee  may  not  be  paid  with  the  direct 
subsidy  bemuse  otherwise  the  entire 
amount  of  the  AHP  subsidy  would  not 
be  passed  through  to  the  borrower,  as 
required  by  section  10(j)(9)(E)  of  the  Act 
and  proposed  §  960.4(b)(l)(i).  See  12 
U.S.C.  1430(j)(9)(E). 

4.  Long-term  Requirements 

a.  Owner-occupied  housing  units.  (1) 
Long-term  requirement.  Section  10(j)(l) 
of  the  Act  states  that  pursuant  to 
regulations  promulgated  by  the  Board, 
each  Bank  shall  establish  a  Program  to 
subsidize  the  interest  rate  on  advances 
to  members  engaged  in  lending  for  long¬ 
term,  low-  and  moderate-income, 
owner-occupied  housing  at  subsidized 
interest  rates.  Id.  §  1430(j)(l).  In 
addition,  section  10(j)(2)(A)  oFthe  Act 
states  that  the  Board’s  regulations  shall 
permit  Bank  members  to  use  subsidized 
advances  received  from  the  Banks  to 
finance  homeownership  by  families 
with  incomes  at  or  below  80  percent  of 
the  median  income  for  the  area.  Id. 
§1430(j)(2)(A). 

The  Act  permits  more  than  one 
possible  interpretation  of  the 
requirement  that  owner-occupied 
housing  must  be  “long-term.”  One  way 
to  interpret  this  requirement  is  that 
owner-occupied  housing  units  assisted 
under  the  AHP  must  be  added  to  and 
retained  as  part  of  the  stock  of 
affordable  bousing  for  a  long-term 
period.  Alternatively,  the  Act  may  be 
interpreted  to  require  that  under  the 
AHP,  assistance  must  be  provided  to 
low-  or  moderate-income  households  to 
make  owner-occupied  housing  units 
affordable  to  such  households  for  as 
long  as  they  own  the  unit.  'These  two 
possible  interpretations  are  incorporated 
in  options  A  and  B  described  below. 

The  Board  specifically  requests 
comments  on  these  two  options. 

Option  A.  Under  option  A,  the  long¬ 
term  requirement  would  be  met  by 
providing  that  owner-occupied  housing 
imits  be  required  to  be  retained  as 
afiordable  units  for  30  years  or,  at  the 
election  of  the  sponsor,  the  remaining 
useful  life  of  the  units,  regardless  of 
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changes  in  occupancy.  In  order  to 
enforce  this  retention  requirement, 
owner-occupied  units  assisted  with  a 
loan  or  a  grant  under  the  AHP  would 
have  to  be  subject  to  a  deed  restriction 
or  other  legally  enforceable  mechanism 
restricting  transfer  of  the  unit  to  a  low- 
or  moderate-income  household  if  the 
unit  were  sold  within  30  years  of  the 
purchase,  construction,  or  rehabilitation 
or  prior  to  the  end  of  the  remaining 
useful  life  of  the  unit,  as  the  case  may 
be. 

A  household  purchasing  such  a  unit 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  of  purchase  or  at  the  time  of 
closing  on  the  financing  for  the  unit  A 
household  rehabilitating  a  unit  would 
have  to  qualify  as  a  low-  or  moderate- 
income  household  only  at  the  time  the 
household  received  a  commitment  for 
funding  through  the  AHP. 

If  an  owner-occupied  unit  assisted  by 
a  loan  under  the  AHP  were  sold  prior 
to  the  end  of  the  30-year  period  or  the 
remaining  useful  life  of  the  unit,  as  the 
case  may  be.  to  a  household  that  was 
not  a  low-  or  moderate-income 
household,  then  the  applicant  would 
have  to  eithen  (1)  Repay  to  the  Bank 
that  portion  of  the  advance  used  to 
make  the  loan  to  the  seller,  or  (2) 
convert  that  portion  of  the  advance  used 
to  make  the  loan  to  the  seller  to  a  market 
rate  advance  with  an  interest  rate  equal 
to  the  market  rate  of  interest  at  the  time 
the  advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  would  be  made  available  by 
the  Bank  for  additional  AHP  projects. 

If  an  owner-occupied  unit  assisted  by 
a  grant  under  the  AHP  were  sold  prior 
to  the  end  of  the  30-year  period  or  the 
remaining  useful  life  of  the  unit,  as  the 
case  may  be,  to  a  household  that  was 
not  a  low-  or  moderate-income 
household,  then  the  seller  woiild  have 
to  repay  to  the  applicant  a  pro  rata 
portion  of  the  grant  from  any  profit 
realized  upon  the  sale  of  the  unit,  and 
any  amount  repaid  to  the  applicant 
would  have  to  be  forwarded  to  the  Bank 
and  made  available  for  additional  AHP 
projects.  The  Bank  would  have  the 
discretion  to  waive  this  recapture 
requirement  if  imposition  of  the 
requirement  would  cause  undue 
hardship  on  the  seller,  as  defined  in  the 
Bank’s  AHP  implementation  plan.  In 
addition,  for  owner-occupied  units 
assisted  by  a  grant,  the  Bank  would  have 
to  monitor  the  unit  during  the  required 
long-term  period  by  reviewing  land  title 
records  or  reports  or  certifications  from 
the  sponsor  or  a  regulatory  agency,  as 
determined  by  each  Bank  in  its  AHP 


imptementation  plan,  to  determine 
whether  the  unit  had  been  sold  to  a 
household  whose  income  exceeded  a 
low-or  moderate-income. 

As  an  ahemative  to  r^uiring  that 
each  owner-occupied  imit  assisted  by  a 
grant  be  subject  to  a  restriction  on 
transfer,  the  Bank  could  have  a  legally 
binding  agreement  with  the  sponsor 
providing  that  if  such  unit  were  sold 
prior  to  tm  end  of  the  required  long¬ 
term  period  to  a  household  that  was  not 
a  low-  or  moderate-income  household, 
the  sponsor  would  make  another  unit 
available  to  a  low-  or  moderate-income 
household. 

Option  B.  Under  option  B.  the  long¬ 
term  requirement  would  be  met  by 
providing  that  an  owner-occupied  unit 
assisted  by  a  grant  a  loan  under  the 
AHP  must  be  affordable  for  the  initial 
household  for  the  duration  of  that 
household's  occupancy  of  the  unit. 
However,  to  minimize  opportunities  for 
speculation,  the  unit  would  have  to  be 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  of  the  unit  to  a  low- 
or  moderate-income  household  if  the 
unit  were  sold  within  five  years  of  the 
purchase,  construction,  or  rehabilitation 
of  the  unit. 

As  under  option  A,  a  household 
purchasing  such  a  unit  under  option  B 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  of  purchase  or  at  the  time  of 
closing  on  the  financing  for  the  unit, 
and  a  household  rehabilitating  a  unit 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  the  household  received  a 
commitment  for  funding  through  the 
AHP. 

If  an  owner-occupied  unit  assisted  by 
a  loan  under  the  A^  were  sold  prior 
to  the  end  of  the  five-year  period  to  a 
household  that  was  not  a  low-  or 
moderate-income  household,  then  the 
applicant  would  have  to  eithen  (1) 
Repay  to  the  Bank  that  ptortion  of  the 
advance  used  to  make  the  loan  to  the 
seller,  or  (2)  convert  that  portion  of  the 
advance  used  to  make  the  loan  to  the 
seller  to  a  market  rate  advance  with  an 
interest  rate  equal  to  the  market  rate  of 
interest  at  the  time  the  advance  was 
made,  and  any  unused  AHP  subsidy 
which  had  been  set  aside  by  the  Bank 
to  subsidize  that  portion  of  the  advance 
used  to  make  the  loan  to  the  seller 
would  be  made  available  by  the  Bank 
for  additional  AHP  projects. 

If  an  owner-occupiea  unit  assisted  by 
a  grant  under  the  AHP  were  sold  prior 
to  the  end  of  the  five-year  period  to  a 
household  that  vras  not  a  low-  or 
moderate-income  household,  then  the 
seller  would  have  to  repay  to  the 


applicant  a  pro  rata  portion  of  the  grant 
froim  any  profit  realized  upon  the  sale  of 
the  unit,  and  any  amount  repaid  to  the 
applicant  would  have  to  be  forwarded  to 
the  Bank  and  made  available  for 
additional  AHP  projects.  The  Bank 
would  have  the  discretion  to  waive  this 
recapture  requirement  if  imposition  of 
the  requirement  would  cause  undue 
hardship  on  the  seller,  as  defined  in  the 
Bank’s  AHP  implementation  plan.  In 
addition,  for  owner-occupied  units 
assisted  by  a  grant,  the  Bank  would  have 
to  monitor  the  \mit  during  the  required 
long-term  period  by  reviewing  land  title 
records  or  reports  or  certifications  from 
the  sponsor  or  a  regulatory  agency,  as 
determined  by  each  Bank  in  its  AHP 
implementation  plan,  to  determine 
whether  the  imit  had  been  sold  to  a 
household  whose  income  exceeded  a 
low  or  moderate  income. 

As  under  option  A.  as  an  alternative 
to  requiring  that  each  owner-occupied 
unit  assist^  by  a  grant  be  subject  to  a 
restriction  on  transfer,  the  Bank  imder 
option  B  could  have  a  legally  binding 
agreement  with  the  sponsor  providii^ 
that  if  such  unit  were  sold  prior  to  the 
end  of  the  required  long-term  period  to 
a  household  that  was  not  a  low-  or 
moderate-income  household,  the 
sponsor  would  make  another  unit 
available  to  a  low-  or  moderate-income 
household. 

(2)  Definitions  of  “low-  or  moderate- 
income  household”  and  “very  low- 
income  household”.  Section  10(j)(13)(A) 
of  the  Act  defines  the  teim  “low-  or 
moderate-income  household”  as  a 
household  which  has  an  income  of  80 
percent  or  less  of  the  area  median.  12 
U.S.C  1430(j){13)(A).  Section 
10(j)(13)(B)  of  the  Act  defines  the  term 
“very  low-income  household”  as  a 
household  that  has  an  income  of  50 
percent  or  less  of  the  area  median.  Id. 
section  1430(j)(13)(B).  Thus,  the  term 
low-  or  moderate-income  household 
incorporates  households  that  meet  the 
definition  of  very  low-income 
household. 

The  Board’s  existing  AHP  regulation 
defines  “low-  and  moderate-income 
households”  as  households  for  which 
the  aggregate  income  is  80  percent  or 
less  of  the  area  median  income,  and 
“very  low-income  households”  as 
households  for  which  the  aggregate 
income  is  50  percent  or  less  of  the  area 
median  income.  See  12  CFR  960.1(g), 
(o).  “Median  income”  is  defined  as  “the 
median  family  income  for  an  area  as 
determined  and  published  by  the  U.S. 
Elepartment  of  Housing  and  Urban 
Development.”  Id.  §  960.1(h).  "Area”  is 
defined  as  "a  metropolitan  statistical 
area,  a  county,  or  a  nonmetropolitan 
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area,  as  established  by  the  U.S.  Office  of 
Management  and  Budget.”  Id.  §  960.1(c). 

(i)  Adjustments  of  income  limit.  On 
Noveml^r  5, 1993,  the  Board  published 
a  proposed  rule  to  amend  the 
definitions  of  these  terms.  See  58  FR 
58988  (November  5, 1993).  As  discussed 
in  the  preamble  to  the  proposed 
amendment,  under  section  3  of  the 
United  States  Housing  Act  of  1937,  the 
Secretary  of  the  U.S.  Department  of 
Housing  and  Urban  Development 
(Secretary)  establishes  income  limits  to 
be  used  in  determining  whether  a  family 
qualihes  as  a  “low-income  family”  or  as 
a  “very  low-income  family”  that  is 
eligible  to  receive  assistance  under  the 
Department  of  Housing  and  Urban 
Development’s  (HUD)  housing 
programs.  See  42  U.S.C  1437a(b)(2). 
These  income  limits  are  calculated  as  a 
percentage  of  the  median  income  of  a 
four-person  family  living  in  a  particular 
area.  In  general,  the  income  limit  for 
qualifying  as  a  “low-income  family”  is 
set  at  80  percent  of  the  area  median 
income,  and  the  income  limit  for 
qualifying  as  a  “very  low-income 
family”  is  set  at  50  percent  of  the  area 
median  income. 

The  Secretary  may  adjust  the  income 
limits  for  very  low-income  families  and 
low-income  families  upward  or 
downward  to  take  into  account 
unusually  high  or  low  family  incomes 
in  an  area.  See  id.  In  addition,  the 
income  limit  for  low-income  families 
may  be  adjusted  to  take  into  accoimt 
prevailing  levels  of  construction  costs. 
See  id.  Then  an  adjustment  in  this  figure 
is  made  to  establish  the  comparable 
income  limits  for  larger  and  smaller 
families  living  in  the  area.  See  id. 

In  31  higher-income  metropolitan 
statistical  areas  (MSAs)  and  18  coimties, 
the  Secretary  adjusts  the  area-based 
income  limit  for  a  four-p>erson,  low- 
income  family  downward  if  it  would 
otherwise  exceed  the  U.S.  median 
income  for  a  four-p>erson  family.  In 
these  areas,  the  Secretary  caps  the 
income  limit  for  a  four-pierson,  low- 
income  family  at  the  U.S.  median 
income  for  a  four-person  family. 

In  four  MSAs  and  107  counties,  the 
Secretary  adjusts  the  area-based  income 
limit  for  four-pierson,  very  low-  and  low- 
income  families  downward  because 
bousing  costs  are  low  compared  to 
incomes. 

Adjusting  the  income  limit  downward 
decreases  the  number  of  households  in 
an  area  that  are  eligible  to  receive 
assistance  imder  HUD’s  housing 
programs. 

As  discussed  in  the  propiosed 
amendment,  the  Board  believes  that 
affordable  housing  financed  through  the 
AHP  should  be  available  to  the  greatest 


number  of  households  piossible,  within 
the  limits  established  by  the  Act. 

Further,  households  should  not  be 
excluded  from  affordable  housing  in  a 
particular  local  market  on  the  basis  that 
housing  costs  are  lower  or  household 
incomes  are  higher  in  that  market  than 
in  other  regions  of  the  United  States. 

Applying  the  income  limits  that  have 
been  adjusted  downward  for  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes  for 
purposes  of  administering  the  AHP 
reduces  the  number  of  households 
eligible  to  live  in  affordable  bousing 
financed  throu^  the  AHP.  This  limits 
a  member’s  ability  to  use  funds  under 
the  AHP  to  fulfill  its  obligation  under 
the  Community  Reinvestment  Act.  See 
12  U.S.C.  2901  et  seq.  It  also  limits  a 
member’s  ability  to  use  funds  under  the 
AHP  to  meet  the  “community 
investment  or  service”  requirement  of 
section  10(g)  of  the  Act,  12  U.S.C. 
1430(g),  and  the  Board’s  Community 
Support  Regulation,  12  CFR  part  936. 

Accordingly,  the  Board  is  prop>osing 
that  in  administering  the  AHP  and  in 
defining  the  standards  governing  the 
“community  investment  or  service” 
requirement  of  the  Act,  the  income 
limits  used  to  determine  whether  a 
household  in  a  particular  area  qualifies 
as  a  “very  low-income  household”  or  as 
a  “low-  or  moderate-income  household” 
should  not  be  adjusted  downward  based 
on  prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes. 

Therefore,  as  set  forth  in  the  Board’s 
prop>osed  amendment,  §  960.1  of  this 
proposed  rule  defines  "low-  or 
moderate-income  household”  as  a 
household  which  has  an  income  of  80 
p>ercent  or  less  of  the  median  income  for 
the  area,  as  adjusted  and  published  by 
HUD,  except  in  areas  where  the 
Secretary  adjusts  this  figure  downward 
because  of  prevailing  construction  costs, 
low  housing  costs,  or  unusually  high 
household  incomes.  For  areas  where  the 
Secretary  makes  this  downward 
adjustment,  “low-  or  moderate-income 
household”  would  be  defined  to  mean 
a  household  which  has  an  income  of  80 
p)ercent  or  less  of  the  median  income  for 
the  area,  as  published  by  HUD,  with 
adjustment  for  household  size,  but 
without  the  adjustments  made  by  the 
Secretary  for  prevailing  construction 
costs,  low  housing  costs,  or  unusually 
hi^  household  incomes. 

m  addition,  as  set  forth  in  the  Board’s 
proposed  amendment,  §  960.1  of  this 
proposed  rule  defines  “very  low-income 
household”  as  a  household  which  has 
an  income  of  percent  or  less  of  the 
median  income  for  the  area,  as  adjusted 
emd  published  by  HUD,  except  in  areas 


where  the  Secretary  adjusts  this  figure 
downward  because  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes.  For 
areas  where  the  Secretary  makes  this 
downward  adjustment,  “very  low- 
income  household”  would  defined  to 
mean  a  household  which  has  an  income 
of  50  percent  or  less  of  the  median 
income  for  the  area,  as  published  by 
HUD,  with  adjustment  for  household 
size,  but  without  the  adjustments  made 
by  tbe  Secretary  for  prevailing 
construction  costs,  low  bousing  costs,  or 
unusually  bigh  household  incomes. 

While  HUD  publishes  tables  with 
adjusted  Income  information  that 
incorporates  the  adjustments  for  family 
size,  prevailing  construction  costs,  low 
housing  costs,  and  unusually  high 
family  incomes,  it  does  not  publish 
tables  with  income  information  that 
adjusts  only  for  family  size  and  not 
these  other  factors.  Therefore,  as  set 
forth  in  the  Board’s  proposed 
amendment,  §  960.1  of  this  proposed 
rule  adds  a  definition  of  “ad  justment  for 
household  size”  in  order  to  provide 
additional  guidance  in  calculating  this 
adjustment. 

An  adjustment  for  household  size  is 
made  by  taking  a  specified  percentage  of 
the  income  limit  of  a  four-person 
household  for  a  particular  area, 
according  to  the  following  scale: 


No.  persons 

Percent  adjustment 

1  . 

70. 

2  . 

80. 

3  . 

90. 

4  . 

Base. 

5  . 

108. 

6  . . . 

116. 

7  . 

124. 

8  . 

132. 

For  each  person  in  excess  of  eight, 
eight  percent  of  the  four-person 
household  base  income  limit  should  be 
added  to  the  income  limit  for  an  eight- 
person  household  for  the  area.  These 
adjustment  factors  are  the  same  as  those 
used  by  HUD  in  administering  its 
housing  programs. 

Section  960.1  of  the  proposed  rule 
retains  the  definition  of  “area”  firom  the 
Board’s  existing  AHP  regulation.  See  12 
CFR  960.1(c).  “Area”  means,  for 
purposes  of  defining  “median  income 
for  the  area,”  a  metropolitan  statistical 
area,  a  county,  or  a  nonmetropolitan 
area,  as  established  by  the  U.S.  Office  of 
Management  and  Budget.  Consistent 
with  the  proposed  amendment,  §  960.1 
of  this  proposed  rule  does  not  include 
a  definition  of  “median  income” 
because  it  is  included  in  the  proposed 
definitions  of  “very  low-income 
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household”  and  “low-  or  moderate- 
income  household.” 

(ii)  Definition  of  “income”.  The  Ad  is 
silent  on  how  to  define  the  term 
“income,”  i.e.,  what  are  eligible  sources 
of  household  income  that  should  be 
considered  in  determining  whether  the 
household  satisfies  the  definition  of 
“low-  or  moderate-income  household” 
or  “very  low-income  household.”  The 
Board  has  determined  not  to  define  the 
term  “income”  in  the  proposed  rule. 
Homeownership  projects  typically 
involve  the  participation  of  a  lender 
which  provides  permanent  financing  for 
the  homeowner  over  an  extended  period 
of  time.  The  lender  generally  verifies  a 
household’s  income  prior  to  issuing  a 
financing  commitment  during  the 
underwriting  of  the  loan.  Eligible 
sources  of  income  are  identified  by  the 
lender  during  the  mortgage 
underwriting  pr(x:ess.  Identifying 
eligible  somces  of  income  in  the  rule 
could  cause  inconsistency  with  lenders’ 
customary  and  usual  underwriting 
practices,  or  with  the  standards  applied 
by  the  entity  providing  the  major  source 
of  financing  for  the  project. 

b.  Rental  housing  units.  Section 
960.5(a)(1)  of  the  proposed  rule 
provides  generally  that  at  least  20 
percent  of  the  rental  housing  units  in  a 
project  financed  under  the  AHP  with 
subsidized  advances  or  direct  subsidies 
shall  remain  affordable  for  and  occupied 
by  very  low-income  households  for  a 
minimum  period  of  30  years  or,  at  the 
election  of  the  sponsor,  the  remaining 
useful  life  of  su^  units. 

Proposed  §  960.5(a)(1)  implements 
section  10(j)(2)(B)  of  the  Act,  which 
provides  that  Bank  members  may  use 
subsidized  advances  received  from  the 
Banks  to  finance  the  purchase, 
construction,  or  rehabilitation  of  rental 
housing,  at  least  20  percent  of  the  units 
of  which  will  be  occupied  by  and 
affordable  for  very  low-income 
households  for  the  remaining  useful  life 
of  such  housing  or  the  mortgage  term. 

12  U.S.C.  1430(j)(2)(B). 

Proposed  §  960.5(a)(1)  provides  that 
the  applicant  and  project  sponsor  shall 
state  in  the  AHP  application  their 
commitment  regaiiling  satisfaction  of 
the  long-term  income-eligibility, 
affordability  and  income-targeting 
requirements.  In  addition,  an  applicant 
may  commit  to  maintain  additional 
units  as  afiordable  for  and  occupied  by 
low-  or  moderate-income  households, 
which  commitment  shall  be  a  minimum 
period  of  30  years  or,  at  the  election  of 
the  sponsor,  the  remaining  useful  life  of 
such  units. 

(1)  Long-term  requirement.  Section 
10(j)  of  the  Act  does  not  define 
“remaining  useful  life”  as  used  in 


section  10(j)(2)(B)  of  the  AcL  See  12 
U.S.C.  1430(j).  However,  the  legislative 
history  of  section  21A(c)  of  the  Act 
regarding  residential  properties  sold  by 
the  Resolution  Trust  Corp>oration  (RTC), 
which  was  enacted  as  part  of  the  same 
legislation  that  enacted  section  10(j), 
states  that  the  remaining  useful  life  of 
such  RTC  property  is  intended  to  cover 
the  property  as  long  as  it  is  habitable 
and  assumes  good  faith  efforts  by  the 
purchaser  to  maintain  the  property  and 
to  rehabilitate  it  as  necessary.  See  Joint 
Explanatory  Statement  of  the  Committee 
of  the  Conference,  H.R.  Conf.  Rep.  No. 
101-222, 101st  Coqg.,  1st  Sess.,  419 
(1989)  (FIRREA  Conference  Report);  12 
U.S.C.  1441a(c).  The  RTC  has  in  fact 
adopted  a  specific  uniform  period  of 
useful  life  for  all  buildings  instead  of  a 
period  of  useful  life  based  on  physical 
habitability.  See  12  CFR  1609.2(kk).  The 
legislative  history  of  a  recently  enacted 
affordable  housing  statute,  the  Low 
Income  Housing  Preservation  and 
Residential  Homeownership  Act 
(LIHPRHA),  provides  further  support  for 
a  definition  of  “remaining  useful  life” 
based  on  the  period  of  physical 
habitability  of  a  property  by  explicitly 
rejecting  the  RTC’s  regulatory 
definition. 

Accordingly,  §  960.1  of  the  proposed 
rule  defines  “remaining  useful  life”  as 
the  period  during  which  the  housing 
remains  in  a  condition  suitable  for 
occupancy,  assuming  normal 
maintenance  and  repairs  are  made  and 
major  systems  and  capital  components 
are  replaced  or  repaired  as  becomes 
necessary. 

Section  10(j)  of  the  Act  does  not 
define  “mortgage  term”  as  used  in 
section  10(j)(2)(B)  of  the  Act.  See  12 
U.S.C.  1430(j).  The  legislative  history  of 
section  10(j)  states  that  the  conferees 
expect  that  the  Board  will  encourage  the 
use  of  the  longest  practicable  mortgage 
term  in  order  to  aid  in  making  the 
housing  affordable  for  very  low-income 
households.  See  FIRREA  Conference 
Report  at  431.  Accordingly,  the  Board 
believes  that  “mortgage  term”  should  be 
defined  as  the  mortgage  term  only  of 
long-term  mortgage  loans  and  believes 
that  30  years  is  consistent  with 
Congress’  intent  in  section  10(j)(2)(B)  of 
the  Act  to  ensure  that  AHP-assisted 
rental  housing  projects  remain  occupied 
by  and  affordable  for  income-eligible 
households  for  a  long-term  period. 

(2)  Definitions  of  "low-  or  moderate- 
income  household”  and  “very  low- 
income  household”.  'The  definitions  of 
“low-  or  moderate-income  household” 
and  “very  low-income  household” 
discussed  above  for  AHP-assisted 
owner-occupied  housing  projects  apply 


for  AHP-assisted  rental  housing  projects 
as  well. 

With  respect  to  the  definition  of 
“income,”  rental  housing  projects 
typically  have  muhiple  providers  of 
financing,  each  of  which  may  specify 
the  eligible  sources  of  income,  which 
sometimes  conflict  with  each  other. 
However,  as  with  AHP-assisted  owner- 
occupied  housing  projects,  the  Board 
has  determined  that  the  proposed  rvde 
should  not  specify  the  eligible  sources 
of  income  for  rental  housing  projects, 
but  rather  that  applicants  should  be 
permitted  to  follow  their  usual 
underwriting  guidelines,  cw  may  follow 
those  of  the  predominant  source  of 
financing  in  the  project. 

(3)  Increase  in  household  income  or 
sale  of  project  before  end  of  required 
long-term  period,  (i)  Increase  in 
household  income.  Section  960.5(a)(2) 
of  the  proposed  rule  provides  that  all 
households  occupying  a  rental  housing 
unit  subject  to  the  income-targeting 
requirement  of  paragraph  (a)(1)  of  this 
section  must  satisfy  the  income- 
eligibility  requirement  applicable  to 
such  income-targeted  unit,  as 
committed  to  in  the  AHP  application, 
upon  initial  occupancy.  The  household 
may  continue  to  occupy  the  income- 
targeted  unit  even  if  its  income 
increases  above  the  income-eligibility 
requirement  for  such  unit.  The  unit  may 
continue  to  count  toward  meeting  the 
income-targeting  requirement 
committed  to  in  the  AHP  application, 
provided  the  rent  charged  remains 
affordable  to  the  household  as  defined 
in  proposed  §960.1  (as  further 
discussed  below).  However,  if  the 
household's  income  rises  above  140 
percent  of  the  income-targeting  level 
committed  to  in  the  AHP  application, 
the  sponsor  must  make  the  next 
available  rental  housing  unit  in  the 
project  affordable  to  and  available  for 
occupancy  by  a  household  whose 
income  is  at  or  below  the  income¬ 
targeting  level  committed  to  in  the  AHP 
application  for  the  original  unit.  Once 
the  next  available  rental  housing  unit  is 
so  occupied,  the  rent  charged  on  the 
unit  occupied  by  the  household  whose 
income  has  risen  shall  no  longer  be 
subject  to  the  requirement  that  it  be 
affordable  for  households  at  the  income¬ 
targeting  level  committed  to  in  the  AHP 
application. 

This  approach  is  consistent  with  the 
approach  followed  in  the  LIHTC 
program.  Under  the  LIHTC  program,  a 
unit  is  in  compliance  with  the 
occupancy  requirements  until  the 
tenant’s  income  has  risen  to  140  percen. 
of  the  qualifying  income.  See  26  U.S.C. 

§  42(g)(2)(D)(i).  The  next  available  unit 
must  then  be  rented  to  an  income- 
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eligible  tenant  at  an  affordable  rent.  See 
id.  Section  42(g)(2)(D)(ii).  This  approach 
allows  the  household  to  achieve 
stability  by  allowing  increases  in 
income  without  fear  of  displacement  or 
increased  rents.  In  addition,  it  does  not 
cause  destabilization  of  the  project’s 
cash  flow  by  having  the  project  sponsor 
provide  additional  income-eligible  imits 
with  reduced  rents  that  may  reduce  the 
income  of  the  project.  It  also  would  be 
consistent  with  the  treatment  of  rents 
under  the  AHP’s  20  percent  requirement 
(also  known  as  the  maximum  subsidy 
rule),  which  is  currently  an  interim  rule 
of  the  Board,  and  which  is  incorporated 
in  §  960.9(c)  of  this  proposed  rule.  (See 
discussion  of  20  percent  requirement 
below.) 

Section  960.1  of  the  proposed  rule 
defines  “affordable  for  very  low-income 
households”  to  mean: 

(1)  For  purposes  of  rental  housing 
units,  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  (assuming  a 
household  size  of  1.5  persons  per 
bedroom  or  1.0  person  per  unit  without 
a  separate  bedroom)  which  has  an 
income  of  50  percent  of  the  median 
income  for  the  area,  as  adjusted  and 
published  by  HUD,  except  that  in  areas 
where  the  S^retary  adjusts  this  income 
Hgure  downward  hecause  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes, 
then  “affordable  for  very  low-income 
households”  means  that  rents,  including 
reasonable  utility  costs,  charged  to 
households  for  such  units  do  not  exceed 
30  percent  of  the  income  of  a  household 
which  has  an  income  of  50  percent  of 
the  median  income  for  the  area,  as 
published  by  HUD,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  for 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes; 

(2)  If  a  rental  unit  is  targeted  to  a 
household  whose  income  is  less  than  50 
percent  of  the  median  income  for  the 
area,  then  “affordable  for  very  low- 
income  households”  means  that  the 
rent,  including  reasonable  utility  costs, 
charged  to  a  household  for  such  unit 
does  not  exceed  30  percent  of  the 
maximum  qualifying  income  of  the 
targeted  households  of  the  size  expected 
to  occupy  the  unit. 

This  proposed  definition  implements 
section  10(j)(13)(D)  of  the  Act,  which 
defines  “affordable  for  very  low-income 
households”  to  mean  that  rents  charged 
to  tenants  for  units  made  available  for 
occupancy  by  low-income  families  shall 
not  exceed  30  percent  of  the  adjusted 
income  of  a  family  whose  income  equals 


50  percent  of  the  income  for  the  area  (as 
determined  by  the  Secretary  of  HUD) 
with  adjustment  for  family  size.  12 
U.S.C.  1430(j)(13)(D).  Section  960.1(b)  of 
the  Board’s  existing  AHP  regulation 
contains  a  definition  of  the  term  that  is 
similar  to  the  statutory  definition.  See 
12  CFR  960.1(b). 

The  Boa^d  has  determined  that  an 
estimate  for  reasonable  utility  costs 
should  be  included  in  the  determination 
of  rents  charged  to  households  under 
this  section,  if  they  are  not  already 
included  in  the  projected  rents. 

Including  utility  costs  would  reduce  the 
housing  cost  burden  for  very  low- 
income  households  under  the  AHP,  and 
would  allow  all  rental  projects  to  be 
treated  equally,  since  some  projects 
include  the  cost  of  utilities  in  the  rent, 
while  others  do  not  include  such  costs 
in  the  rent.  Including  utility  costs  would 
be  consistent  with  the  treatment  of  rents 
in  other  federal  housing  programs,  such 
as  HUD’s  Section  8  program  and  the 
LIHTC  program.  It  also  would  be 
consistent  with  the  treatment  of  rents 
under  the  AHP’s  20  percent 
requirement,  which  is  currently  an 
interim  rule  of  the  Board,  and  which  is 
incorporated  in  §  960.9(c)  of  this 
proposed  rule.  (See  discussion  of  20 
percent  requirement  below.) 

Tbe  definition  of  “affordable  for  low- 
or  moderate-income  households”  in 
§  960.1  of  the  proposed  rule  is  similar  to 
the  above  definition,  except  that  the 
household  must  have  an  income  of  80 
percent,  instead  of  50  percent,  of  the 
median  income  for  the  area,  since  the 
Act  deHnes  a  “low-  or  moderate-income 
household”  as  any  household  which  has 
an  income  of  80  percent  or  less  of  the 
area  median.  12  U.S.C.  1430(j)(13)(A). 

(ii)  Sale  of  AHP-assisted  rental 
housing  project.  Section  960.5(a)(3)  of 
the  proposed  rule  provides  that  an 
owner  of  an  AHP-assisted  rental 
housing  project  may  sell  the  project 
prior  to  the  end  of  ihe  long-term  period 
during  which  the  project’s  rental  units, 
or  applicable  portion  thereof,  must 
remain  affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application;  however,  either: 

a.  The  purchaser  must  agree  to 
continue  the  project’s  rental  units,  or 
applicable  portion  thereof,  as  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application  for 
the  remainder  of  the  long-term  period 
committed  to  in  the  AHP  application, 
and  must  agree  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller;  or 

b.  If  the  purchaser  does  not  satisfy  the 
requirements  in  paragraph  a.  above,  and 


if  the  Bank  provided  a  direct  subsidy  to 
the  applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
a  pro  rata  portion  of  the  grant  as 
provided  in  §  960.16(d)(1);  or 

c.  If  the  purchaser  does  not  satisfy  the 
requirements  in  paragraph  a.  above,  and 
if  the  Bank  provided  a  subsidized 
advance  to  the  applicant  which  in  turn 
provided  a  below  market  rate  loan  to  the 
seller,  then  the  provi.sions  of 
§  960.16(d)(2)  shall  apply. 

Proposed  §  960.5(bj  further  provides 
that  the  Bank’s  AHP  implementation 
plan  shall  permit  the  ovkmer  of  an  AHP- 
assisted  rental  housing  project  to  sell 
such  project  as  provided  for  in 
paragraph  (a)(3). 

D.  Establishment  of  AHP  Funding 
Cycles  and  Available  AHP  Subsidies 

Section  960.6(a)(1)  of  the  proposed 
rule  requires  each  Bank  to  establish  at 
least  two  but  no  more  than  four  AHP 
funding  cycles  per  year  during  which 
applications  for  AHP  subsidized 
advances  or  direct  subsidies  will  be 
accepted.  This  is  a  change  from  the 
Board’s  existing  AHP  regulation,  which 
provides  that  the  Banks  may  accept 
AHP  applications  during  two  of  four 
quarterly  periods  each  year.  See  12  CFR 
960.4(a). 

Section  960.6(a)(1)  of  the  proposed 
rule  also  provides  that  the  AHP  funding 
cycle  schedule,  including  application 
due  dates,  is  to  be  determined  by  tbe 
Bank  in  its  discretion,  but  shall  allow 
for  sufficient  time  intervals  to  ensure  an 
adequate  pool  of  applicants  to  compete 
in  each  funding  cycle.  The  funding 
cycles  schedule,  including  application 
due  dates,  shall  be  described  in  detail  in 
the  Bank’s  AHP  implementation  plan. 
This  is  also  a  change  from  the  Board’s 
existing  AHP  regulation,  which  sets 
forth  specific  application  due  dates.  See 
12  CFR  960.4(a). 

Section  960.6(a)(2)  of  the  proposed 
rule  provides  that  each  Bank  shall 
inform  the  general  public  and  its 
members  of  the  number  and  dates  of  its 
AHP  funding  cycles  for  the  year  and  the 
approximate  amount  of  available  AHP 
subsidies  for  each  funding  cycle  at  least 
45  calendar  days  before  the  due  date  for 
AHP  applications  for  the  first  funding 
cycle  for  the  year.  This  is  a  change  from 
the  Board’s  existing  AHP  regulation, 
which  requires  each  Bank  to  announce 
its  funding  cycles  by  December  1  of  the 
preceding  year,  and  to  notify  only  its 
members  of  the  approximate  amount  of 
AHP  subsidies  to  be  offered  in  each 
funding  cycle.  See  12  CFR  960.4(a),  (b). 

Consistent  with  §  960.4(b)  of  the 
Board’s  existing  AHP  regulation, 

§  960.6(b)  of  the  propos^  rule  provides 
that  each  Bank  shall  allocate 
comparable  amounts  of  AHP  subsidies 
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for  each  AHP  funding  cycle  during  the 
year.  See  12  CFR  960.4(b). 

E.  Specific  Application  and  Scoring 
Requirements 

1.  Application  Requirements 

The  proposed  rule  does  not  mandate 
use  of  a  uniform  AHP  application  form 
by  all  of  the  Banks.  Rather,  the  Board 
believes  that,  consistent  with  current 
practice  under  the  AHP,  each  Bank 
should  continue  to  devise  its  own  AHP 
application  form,  because  each  Bank 
will  have  its  own  special  information 
requirements  as  a  result  of  the  specific 
priorities  and  scoring  criteria  adopted 
by  the  Bank. 

However,  as  discussed  further  below, 
all  AHP  applications  must  satisfy 
certain  threshold  requirements  in  order 
to  be  considered  for  scoring  under  the 
proposed  rule.  Thus,  certain 
information  firom  applicants  must  be 
received  by  all  Banks  in  order  for  the 
Banks  to  be  able  to  determine  whether 
the  applications  satisfy  the  threshold 
requirements  in  the  proposed  rule  and 
to  score  the  applications  under  the 
scoring  criteria.  Accordingly,  §  960.7(a) 
of  the  proposed  rule  provides  that  each 
Bank  shall  require  applicants  for 
subsidized  advances  or  direct  subsidies 
under  the  AHP  to  submit  to  the  Bank  an 
application  which,  at  a  minimum, 
contains  all  of  the  information  described 
below  and  any  other  information  which 
the  Bank  determines  is  necessary  in 
order  to  take  action  on  such  application, 
including  the  following: 

(1)  A  concise  description  of  the 
purpose  of  the  request  and  proposed 
uses  of  the  funds,  and  its  relationship  to 
the  priorities  identified  in  proposed 

§  960.10(d),  the  targeting  criterion 
identified  in  proposed  §  960.10(e),  and 
the  other  objectives  identified  in 
proposed  §  960.10(f); 

(2)  A  statement  of  how  the  project 
will  satisfy  the  authorized  uses  and 
long-term  requirements,  including  a 
description  of  legal  mechanisms  to  be 
used  to  ensure  compliance  by  the 
project  with  such  requirements, 
contained  in  proposed  §§  960.3  and 
960.5; 

(3)  A  statement  of  how  the  project 
will  comply  with  the  fair  housing  law 
requirement  contained  in  proposed 

§  960.9(b); 

(4)  A  statement  of  how  the  project 
will  satisfy  the  feasibility  requirement 
contained  in  proposed  §  960.9(d); 

(5)  A  statement  of  how  the  project’s 
sponsor  satisfies  the  qualification 
requirement  contained  in  proposed 

§  960.9(e); 

(6)  A  statement  of  whether  a 
subsidized  advance  or  direct  subsidy 


has  been  requested  and  the  amount  of 
such  funds  requested; 

(7)  A  disclosure  of  whether  or  not  the 
applicant  has  a  direct  or  indirect 
interest  in  the  property  or  project.  If  the 
applicant  has  an  interest  in  the  property 
and  the  application  is  approved,  then 
prior  to  the  transfer  of  AHP  funds  to  the 
project,  an  independent  current 
appraisal  of  the  fair  market  value  of 
such  property  must  be  provided,  unless 
the  applicant  demonstrates  that  the 
property  is  being  sold  or  otherwise 
transferred  to  the  sponsor  at  a  price 
substantially  below  the  fair  market 
value; 

(8)  A  statement  of  the  project’s  costs; 
and 

(9)  A  certification  fiom  the 
applicant’s,  the  sponsor’s  and  the  loan 
fund’s  or  loan  consortium’s  board  of 
directors,  or  president  or  senior  officer 
if  so  delegate^d  by  the  board  of  directors, 
that  the  applicant,  the  sponsor  and  the 
loan  fund  or  loan  consortium  will 
comply  with  all  requirements  of  this 
part  and  all  obligations  committed  to  in 
the  AHP  application. 

Section  960.4(c)  of  the  Board’s 
existing  AHP  regulation  also  generally 
requires  an  applicant  to  include  in  its 
AHP  application  the  information 
identified  in  paragraphs  (3)  through  (6) 
above,  as  well  as  any  other  information 
the  Bank  may  require.  See  12  CFR 
960.4(c). 

Section  960.4(c)(6)  of  the  Board’s 
existing  AHP  regulation  also  requires  an 
applicant  to  disclose  in  its  AHP 
application  any  direct  or  indirect 
interest  of  the  applicant  in  the  property 
or  project.  See  12  CFR  960.4(c)(6). 

Under  §  960.7(a)(7)  of  the  proposed  rule, 
if  such  an  interest  exists  and  the 
application  is  approved,  then  prior  to 
the  transfer  of  AHP  funds  to  the  project, 
the  applicant  generally  is  required  to 
provide  an  appraisal  of  the  property  or 
project.  This  is  to  ensure  that  the  sales 
price  of  such  property  or  project  owned 
by  the  applicant  has  not  been  inflated 
and  that  the  applicant  is  not  receiving 
the  benefit  of  the  AHP  subsidy. 

Section  960.4(c)(7)  of  the  Board’s 
existing  AHP  regulation  requires  the 
applicant  to  include  in  its  AHP 
application  an  explanation  of  how  the 
applicant  intends  to  monitor  the  use  of 
any  fimds  received  imder  the  AHP, 
including  an  explanation  of  how  the 
structure  of  the  project  ensiues  that  a 
preponderance  of  the  subsidy  is 
ultimately  received  by  the  targeted 
beneficiaries.  See  12  U.S.C 
1430(j)(9)(p);  12  CFR  960.4(c)(7).  As 
discussed  in  greater  detail  in  the 
monitoring  section  below,  as  long  as 
adequate  monitoring  is  otherwise 
provided  for,  the  proposed  rule  does  not 


require  the  applicant  in  all  instances  to 
monitor  the  AHP-assisted  project  for 
compliance  with  the  long-term 
requirement  of  the  proposed  rule. 
Accordingly,  this  provision  of  the 
existing  regulation  is  deleted  in  the 
proposed  rule. 

Section  960.4(c)(8)  of  the  Board’s 
existing  AHP  regulation  requires  the 
applicant  to  certify  that  the  maximum 
subsidy  limitation  requirements  of  the 
AHP  rule  will  not  be  violated.  See  12 
CFR  960.4(c)(8).  However,  since  the 
maximiun  subsidy  limitation 
requirements  are  threshold 
requirements  that  all  AHP  applications 
must  satisfy  (see  discussion  below  of  the 
20  percent  requirement),  this 
requirement  is  incorporated  into 
proposed  §  960.7(a)(9),  which  provides 
generally  that  the  applicant  and  sponsor 
must  certify  that  all  requirements  of  the 
AHP  regulation  will  be  satisfied. 

Section  960.4(c)(8)  of  the  Board’s 
existing  AHP  regulation  also  requires 
the  applicant  to  explain  in  its  AHP 
application  how  any  AHP  subsidy  that 
exceeds  the  maximum  subsidy 
requirements  will  be  recaptur^.  See  12 
CFR  960.4(c)(8).  Since  AHP  applications 
must  satisfy  the  threshold  maximum 
subsidy  limitation  requirements  at  the 
outset  in  order  to  be  scored  and 
approved  for  AHP  funding,  this  issue 
does  not  arise  and  therefore  has  been 
deleted  in  the  proposed  rule. 

As  discussed  above,  the  requirement 
in  §  960.4(c)(9)  of  the  Board’s  existing 
AHP  regulation  that  the  applicant’s 
managing  officer  must  certify  that  the 
AHP  subsidy  shall  be  only  for 
authorized  uses  is  expanded  in 
proposed  §  960.7(a)(9)  to  require  a 
certification  by  the  applicant,  the 
sponsor  and  the  loan  mnd  or  loan 
consortium  not  only  that  funds  received 
under  the  AHP  will  be  used  for 
authorized  uses,  but  also  a  certification 
of  compliance  with  all  requirements  of 
the  AI^  regulation  and  all  obligations 
committed  to  in  the  AHP  application. 
See  12  CFR  960.4(c)(9).  In  addition,  the 
proposed  rule  requires  the  applicant, 
the  sponsor  and  the  loan  fund  or  loan 
consortium,  not  just  the  applicant,  as  in 
the  Board’s  existing  AHP  regulation,  to 
make  the  certification  in  the  AHP 
application.  This  change  is  proposed 
bemuse  the  applicant,  the  sponsor  and 
the  loan  fund  or  loan  consortium  are  all 
subject  to  specific  requirements  under 
the  AHP  and  therefore  should  be 
required  to  certify  that  they  will  comply 
with  such  requirements. 

2.  Action  on  Applications 

As  discussed  above,  the  proposed  nile 
makes  a  major  change  in  the  Board’s 
existing  AHP  regulation  by  taking  the 
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Board  out  of  the  approval  process  for 
AHP  applications.  Section  960.7(b)(1)  of 
the  proposed  rule  provides  that  each 
Bank  shall  review,  score  and  take  action 
on  an  AHP  application  pursuant  to  the 
requirements  contained  in  proposed 
§§  960.8,  960.9  and  960.10,  and  shall 
notify  the  applicant  of  such  action  no 
later  than  60  calendar  days  after  the 
application  due  date  for  the  AHP 
funding  cycle.  Section  960.5(f)(1)  of  the 
existing  regulation  requires  the  Banks  to 
forward  to  the  Board  their 
recommended  applications  no  later  than 
30  days  after  each  offering  deadline.  See 
12  CFR  960.5(f)(1).  Since  the  Banks 
would  have  greater  responsibilities  in 
the  approval  process  under  the 
proposed  rule,  the  30-day  period  is 
proposed  to  be  extended  to  60  calendar 
days. 

Section  960.7(b)(2)  of  the  proposed 
rule  provides  spdfcifically  that  the  board 
of  directors  of  each  Bank  shall  have  the 
authority  to  approve  or  disapprove  AHP 
applications  received,  and  may  delegate 
such  authority  to  the  president  or  other 
senior  officers  of  the  Bank. 

Section  960.7(b)(3)  of  the  proposed 
rule  provides  that  within  30  calendar 
days  of  each  Bank’s  approval  of  the  AHP 
applications  for  a  given  AHP  funding 
cycle,  the  Bank  shall  forward  to  the 
Board  a  summary  of  each  approved  AHP 
application.  The  summary  shall: 

(i)  Briefly  describe  the  project, 
including  the  applicant,  the  loan  fund 
or  loan  consortium,  if  applicable,  and 
the  sponsor — whether  nonprofit,  for- 
profit  or  public  agency,  the  type  of 
housing,  the  location,  the  long-term 
period  committed  to,  the  number  of 
housing  units  including  the  number  of 
units  affordable  for  very  low-,  low-  or 
moderate-income  households  or  for 
households  at  any  other  income  levels 
committed  to  in  Ae  AHP  application, 
the  development  cost,  other  financing 
sources,  and  special  needs  populations 
served: 

(ii)  State  the  reason  for  the  points 
awarded  under  each  of  the  Bank’s 
scoring  criteria  for  the  project: 

(iii)  Indicate  whether  a  subsidized 
advance  or  direct  subsidy  was  approved 
by  the  Bank  for  the  project,  the  use  of 
such  funds,  and  the  amount  of  such 
funds  approved:  if  a  subsidized  advance 
was  approved,  the  summary  shall 
indicate  the  amount  of  the  advance,  the 
advance  rate,  the  amortization  schedule 
for  the  advance,  the  term  to  maturity, 
the  applicable  cost  of  funds,  and  the 
date  as  of  which  the  cost  of  funds  was 
determined: 

(iv)  Indicate  whether  the  project 
received  approval  in  a  prior  AHP 
funding  cycle,  or  whether  the  project  is 
an  extension,  expansion,  continuation 


or  reconfiguration  of  a  previously 
approved  AHP  project: 

(v)  Describe  how  the  project  will  be 
monitored  and  by  what  entity: 

(vi)  Describe  the  legal  mechanisms  to 
be  used  to  ensure  compliance  by  the 
project  with  the  long-term  requirement 
contained  in  §  960.5  of  the  proposed 
rule: 

(vii)  Include  a  summary  in  chart  form 
showing  all  AHP  applications  received 
by  the  Bank  in  the  particular  AHP 
funding  cycle,  with  the  score  each 
application  received  for  each  scoring 
criterion,  and  the  total  score  received  by 
each  project:  and 

(viii)  Include  any  other  information 
required  by  the  Board. 

i’he  Board  has  general  oversight 
responsibility  over  the  AHP  under 
section  10(j)  of  the  Act.  See  12  U.S.C. 
1430(j).  In  addition,  section  10(j)(12)(A) 
of  the  Act  requires  the  Board  to  monitor 
and  report  annually  to  the  Congress  and 
the  Advisory  Council  for  each  Bank  the 
support  of  low-income  housing  and 
community  development  by  the  Banks 
and  the  utilization  of  advances  for  these 
purposes.  Id.  §  1430(j)(12)(A).  Since  the 
Board  would  no  longer  be  receiving  and 
approving  AHP  applications  under  the 
proposed  rule,  the  Board  would  no 
longer  have  these  applications  as  a 
source  of  data  to  assist  the  Board  in 
exercising  its  oversight  and  monitoring 
responsibilities  and  preparing  the 
annual  report  to  the  Congress  and  the 
Advisory  Councils.  Accordingly,  the 
Board  will  need  the  Banks  to  provide 
this  additional  information  to  the  Board 
in  the  summary,  as  required  in  proposed 
§  960.7(b)(3). 

F.  Requirements  For  Approval  of  AHP 
Applications 

1.  General 

Section  960.8(a)  of  the  proposed  rule 
provides  that  each  Bank  shall  evaluate 
the  AHP  applications  received  to 
determine  if  they  satisfy  the  threshold 
criteria  in  proposed  §  960.9.  All 
applications  that  meet  the  threshold 
criteria  shall  be  scored  pursuant  to  the 
criteria  contained  in  proposed  §960.10 
as  set  forth  in  the  Bank’s  approved  AHP 
implementation  plan. 

Section  960.8(b)  of  the  proposed  rule 
provides  that  the  Bank  shall  approve  the 
applications  in  descending  order 
starting  with  the  highest  scoring 
application  until  the  total  AHP  funding 
amount  for  the  particular  funding  cycle, 
except  for  any  amount  insufficient  to 
fund  the  next  highest  scoring  project, 
has  been  allocated.  The  Bank  also  may 
approve  the  next  four  highest  scoring 
applications  as  alternates  and,  within 
one  year  of  approval  by  the  Bank,  may 


fund  such  alternates  if  any  previously 
committed  AHP  funds  become 
available. 

2.  Threshold  Criteria  for  Approval  of 
AHP  Applications 

Section  960.9  of  the  proposed  rule 
provides  that  an  AHP  application  must 
meet  all  of  the  threshold  criteria  set 
forth  in  a.  through  f.  below  in  order  to 
be  considered  for  scoring  under 
proposed  §  960.10  and  for  AHP  funding 
approval.  These  criteria  are  discussed  in 
detail  below. 

a.  Authorized  and  required  uses 
requirements.  The  AHP  application 
must  indicate  that  the  use  of  the 
subsidized  advance  or  direct  subsidy  set 
forth  in  the  AHP  application  for  the 
proposed  project  will  comply  with  the 
requirements  for  authorized  and 
required  uses  of  such  funds  contained 
in  proposed  §§  960.3,  960.4  and  960.5. 
See  proposed  §  960.9(a). 

This  proposed  provision  is  consistent 
with  the  intent  of  §  960.5(a)(1)  of  the 
Board’s  existing  AHP  regulation.  See  12 
CFR  960.5(a)(1). 

b.  Fair  housing  law  requirements.  The 
AHP  application  must  indicate  that  the 
project  sponsor  will  comply  with  any 
applicable  fair  housing  law 
requirements  and  must  indicate  how  the 
sponsor  proposes  to  affirmatively 
further  compliance  with  such 
retirements.  See  proposed  §  960.9(b). 

'This  proposed  provision  is  consistent 
with  the  requirement  of  compliance 
with  fair  housing  laws  contained  in 
§  960.5(a)(2)(i)  of  the  Board’s  existing 
AHP  regulation,  and  the  requirement 
under  existing  practice  that  applications 
indicate  how  the  sponsor  proposes  to 
affirmatively  further  such  compliance. 
See  12  CFR  960.5(a)(2)(i). 

c.  The  twenty  percent  requirement 
and  alternatives.  Section  960.9(c)  of  the 
proposed  rule  incorporates  the  existing 
maximum  subsidy  limitation 
requirement  and  alternatives  contained 
in  §  960.9  of  the  Board’s  interim  rule, 
with  minor  changes  in  language  and  one 
substantive  modification  discussed 
below.  See  12  CFR  960.9  (58  FR  17968 
(April  7, 1993)).  The  20  percent 
requirement  and  the  alternatives 
discussed  below  implement  the 
maximum  subsidy  limitation 
requirement  contained  in  section 
10(j)(9)(F)  of  the  Act.  See  12  U.S.C. 
1430(j)(9)(F).  Since  the  20  percent 
requirement  or  an  alternative  must  be 
satisfied  by  all  AHP  applications  to 
avoid  over-subsidization  of  a  project,  it 
is  set  forth  as  a  threshold  requirement 
in  the  proposed  rule. 

(i)  Tne  twenty  percent  requirement. 
Section  960.9(c)(l)(i)  of  the  proposed 
rule  provides  generally  that  a  Bank  shall 
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not  offer  subsidized  advances  or  direct 
subsidies  to  applicants  in  excess  of  that 
amount  needed  to  reduce  the  monthly 
housing  costs  for  income-eligible 
households,  as  committed  to  in  the  AHP 
application,  to  20  percent  of  the 
household’s  gross  monthly  income  (the 
20  percent  requirement).  In  projects 
where  other  forms  of  federal,  state,  local 
or  private  subsidized  assistance  are 
being  used  in  conjunction  with  AHP 
subsidized  advances  or  direct  subsidies, 
the  total  amount  of  subsidized 
assistance,  including  funds  provided 
under  the  AHP,  shall  not  be  in  excess 
of  the  amount  needed  to  reduce  the 
monthly  housing  costs  for  the  income- 
eligible  households,  as  committed  to  in 
the  AHP  application,  to  20  percent  of 
the  household’s  gross  monthly  income. 

Monthly  housing  costs  are  defined  in 
proposed  §960.9(c)(l)(ii)  as: 

(1)  For  households  in  AHP-assisted 
owner-occupied  housing  units, 
mortgage  principal  and  interest 
payments,  real  property  taxes, 
homeowners’  insurance,  a  reasonable 
estimate  of  utility  costs  excluding 
telephone  service,  and  for  households  in 
AHP-assisted  condominium, 
cooperative,  mutual  housing  or  other 
housing  projects  involving  common 
ownership,  those  portions  of  any  regular 
operating  assessment  or  fee  allocated  for 
principal  and  interest  payments,  taxes, 
insurance  and  a  reasonable  estimate  of 
utilities  attributable  to  the  household’s 
share  of  the  common  area  and/or  the 
individual  unit;  and 

(2)  For  households  in  AHP-assisted 
rental  housing  units,  rent  payments,  and 
where  they  are  not  already  included  in 
rent  payments,  a  reasonable  estimate  of 
utility  costs  excluding  telephone 
service. 

Section  960.9(c](l)(iii)  of  the 
proposed  rule  provides  that  a  household 
subject  to  the  20  percent  requirement  is 
required  to  meet  such  requirement  only 
at  the  time  it  initially  purchases  or 
occupies  a  imit. 

(ii)  Alternative  requirements.  Section 
960.9(c)(2)(i)  of  the  proposed  rule 
provides  that  the  20  percent 
requirement  shall  not  apply  where  a 
Bank  provides  subsidized  advances  or 
direct  subsidies  to  an  applicant  for  a 
rental  housing  project,  which  project 
also  receives  funds  horn  a  federal  or 
state  rental  housing  program  that 
requires  qualifying  households  to  pay  as 
rent  a  certain  percentage  of  their 
monthly  income  or  a  designated 
amount,  provided  that  the  household 
meets  the  housing  payment 
requirements  of  the  other  program. 

Section  960.9(c)(2)(ii)(A)  of  the 
proposed  rule  provides  that  the  20 
percent  requirement  shall  not  apply 


where  the  total  amount  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  of  a  housing  unit 
by  a  very  low-income  household  that 
already  owns  and  occupies  the  housing 
unit  is  $10,000  or  less  per  such 
household.  In  addition,  proposed 
§  960.9{c)(2)(ii)(B)  provides  that  the  20 
percent  requirement  shall  not  apply 
where  the  total  amount  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  the  purchase  of  a  housing  imit 
by  a  very  low-income  household  is 
$5,000  or  less  per  such  household.  This 
is  a  change  fi’om  the  interim  rule  which 
permits  this  alternative  to  the  20  percent 
requirement  only  for  households  that 
are  above  the  threshold  income  level  for 
very  low-income  households  and  at  or  - 
below  the  income  level  to  qualify  as 
low-  or  moderate-income  households. 
The  Board  did  not  intend  to  exclude 
very  low-income  households  from 
taking  advantage  of  this  alternative 
when  it  adopted  the  interim  rule. 
Accordingly,  proposed 
§  960.9(c)(2)(ii)(B)  corrects  this  error. 

Section  960.9(c)(2)(iii)  of  the 
proposed  rule  provides  that  the  20 
percent  requirement  shall  not  apply 
where  the  total  amoimt  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  or  purchase  of  a 
housing  unit  by  a  low-  or  moderate- 
income  household  is  $5,000  or  less  per 
such  household. 

Section  960.9(c)(2)(iv)  of  the  proposed 
rule  provides  that  the  20  percent 
requirement  shall  not  apply  where  a 
Bank  provides  subsidized  advances  or 
direct  subsidies  ultimately  benefiting  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  which  is  participating  in  a 
self-help,  sweat  equity  or  similar 
housing  program.  Under  the  proposed 
rule,  the  household  is  required  to 
contribute  its  skilled  or  unskilled  labor 
valued  at  a  minimum  of  $2,000  per 
household.  'The  household  must  work 
cooperatively  with  others  to  construct  or 
rehabilitate  housing  which  the 
household  or  other  program  participants 
are  purchasing  or  already  own  and 
occupy,  and  the  program  must  involve 
supervision  of  the  work  performed  by 
skilled  builders  or  rehabilitators. 

d.  Project  feasibility.  The  AHP 
application  must  indicate  that  the 
proposed  project  is  feasible.  This 
determination  must  be  based  on  an 
analysis  of  project  sources  and  uses  of 
funds,  project  multi-year  operating  pro 
formas  for  rental  housing  projects, 
projections  of  sales  and  prices  for 
owner-occupied  housing  units,  and 


local  market  conditions.  The  analysis 
must  show  that  the  project  is  financially 
viable  and  likely  to  be  completed  within 
a  reasonable  period  of  time,  and  is  likely 
to  operate  or  sell  and  remain  affordable 
to  the  designated  income-eligible 
households  over  the  long-term  period 
committed  to  in  the  AHP  application. 

See  proposed  §  960.9(d). 

A  feasibility  requirement  also  is 
contained  in  §  960.5(a)(2)(ii)  of  the 
Board’s  existing  AHP  regulation.  See  12 
CFR  960.5(a)(2)(ii). 

e.  Qualifications  of  sponsor.  The  AHP 
application  must  indicate  that  the 
sponsor  has  the  qualifications  and 
ability  to  perform  its  responsibilities  as 
committed  to  in  the  AHP  apphcation. 

See  proposed  §  960.9(e). 

This  proposed  provision  is  not 
included  as  a  threshold  requirement  in 
the  Board’s  existing  AHP  regulation, 
although  it  is  required  under  the 
regulation  to  be  included  by  an 
applicant  in  its  AHP  application.  See  12 
CFR  960.4(c)(4).  The  Board  believes  that 
this  provision  should  be  included  as  a 
threshold  requirement,  since  a  project 
should  not  be  funded  if  the  sponsor 
lacks  the  qualifications  and  ability  to 
undertake  the  project. 

f.  Creditworthiness  of  applicant. 
Consistent  with  the  Board’s  existing 
AHP  regulation,  §  960.9(f)  of  the 
proposed  rule  provides  that  the 
applicant  must  have  the  ability  to 
qualify  for  an  advance  from  the  Bank  to 
fund  the  project  described  in  the  AHP 
application.  See  12  CFR  960.5(a)(2)(iii). 

The  Board’s  existing  AHP  regulation 
also  includes  as  a  threshold  requirement 
the  ability  of  the  project  to  begin  using 
Bank  assistance  within  12  months.  See 
12  CFR  960.5(a)(2)(iv).  Since  this 
involves  the  use  of  funds  after  a  project 
has  been  approved  for  funding,  it  does 
not  belong  as  a  threshold  requirement 
and  has  b^n  omitted  in  this  section  of 
the  proposed  rule.  The  requirements 
imder  the  proposed  rule  for  use  of  funds 
under  the  AHP  within  a  reasonable 
period  of  time  after  approval  of  the 
application  are  discussed  below  in  the 
use  and  verification  section. 

Finally,  it  has  been  suggested  that  a 
threshold  criterion  should  be  added 
requiring  that  the  project  costs  set  forth 
in  the  AHP  application  are  reasonable 
and  appropriate  for  the  type  and 
location  of  the  housing. 

Section  10(j)(9)(F)  of  the  Act  requires 
the  Board  to  establish  maximum 
subsidy  limitations  under  the  AHP.  12 
U.S.C.  1430(j)(9)(F).  Section  10(j)(9)(D) 
of  the  Act  also  requires  the  Board  to 
ensure  that  a  preponderance  of 
assistance  provided  under  the  AHP  is 
ultimately  received  by  low-  and 
moderate-income  households.  Id. 
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Section  1430(j)(9)(D).  Requiring  that 
project  costs  1^  reasonable  is  one  way 
of  controlling  the  amount  of  AHP 
subsidies  that  fund  a  project  in  order  to 
keep  the  project  from  being  over¬ 
subsidized,  and  to  ensure  that  a 
preponderance  of  the  funds  are  being 
received  by  the  ultimate  households  by 
lowering  their  housing  costs  and  not 
providing  undue  benefit  to  the 
intermediaries  in  the  development 
process. 

A  project  costs  requirement  is  not 
explicitly  prescribed  in  the  threshold 
requirements  under  the  Board’s  existing 
AHP  regulation,  although  some  Banks 
do  currently  review  project  costs  to 
determine  if  they  are  reasonable  under 
the  feasibility  requirement  in  the 
existing  regulation.  See  12  CFR 
960.5{a){2)(ii).  The  feasibility 
requirement  as  defined  in  the  proposed 
rule  would  not  incorporate  a  project 
costs  limit  requirement. 

The  Board  specifically  requests 
comments  on  how  the  Banks  currently 
deal  with  applications  with  excessive 
project  costs,  whether  the  project  costs 
option  discussed  above  should  be 
required  as  a  threshold  criterion  in 
approving  AHP  applications,  and  how 
such  a  requirement  could  be 
implemented  by  the  Banks. 

3.  Scoring  of  AHP  Applications 

Section  960.10(a)  of  the  proposed  rule 
provides  that  the  Bank  shall  score  AHP 
applications  that  satisfy  all  of  the 
threshold  criteria  in  proposed  §  960.9 
according  to  the  scoring  methodology 
set  forth  in  proposed  §  960.10,  which 
shall  be  included  in  the  Bank’s 
approved  AHP  implementation  plan. 
Section  960.10  of  the  proposed  rule 
modifies  the  existing  scoring 
methodology,  and  the  Board  specifically 
requests  comments  on  this  proposed 
new  scoring  methodology. 

a.  Priority  treatment  and  scoring. 
Section  960.10(b)  of  the  proposed  rule 
provides  that  each  application  is  first 
evaluated  to  determine  if  it  will  receive 
priority  treatment.  The  Board’s  existing 
AHP  regulation  contains  seven 
priorities:  Homeownersbip  projects: 
rental  projects;  projects  using 
government  properties:  projects  with  a 
non-profit  or  public  agency  sponsor; 
projects  promoting  empowerment; 
homeless  housing  projects;  emd  projects 
meeting  a  Bank  priority.  Under  the 
existing  AHP  regulation,  an  application 
must  meet  at  least  three  of  the  seven 
priorities  to  receive  priority  treatment. 
The  proposed  rule  would  contain  only 
five  priorities.  The  proposed  rule  would 
eliminate  the  priorities  for 
homeownersbip  and  rental  properties 
because  a  project  must  be  either  a  rental 


or  homeownersbip  project  in  order  to 
qualify  for  AHP  funding.  The  proposed 
rule  would  replace  the  empowerment 
and  homeless  housing  priorities  with  a 
priority  for  “special  needs”  housing.  In 
addition,  the  proposed  rule  would  add 
a  new  priority  for  projects  promoting 
economic  mobility. 

Under  §  960.10(b)  of  the  proposed 
rule,  for  purposes  of  determining 
priority,  an  application  can  receive  a 
maximum  of  eight  points  for  each  of  the 
five  priority  categories  described  below. 

A  Bank  in  its  AHP  implementation  plan 
shall  define  more  specifically  each  of 
the  five  priority  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  An 
application  will  be  deemed  to  meet  a 
particular  priority  category  if  it  is 
awarded  at  least  four  points  for  that 
priority  category.  Applications  meeting 
at  least  two  priority  categories  shall 
receive  priority  treatment. 

Section  960.10(c)  of  the  proposed  rule 
provides  that  applications  that  qualify 
for  such  priority  treatment  shall  be 
scored  before  applications  that  do  not 
qualify  for  priority  treatment.  The 
applications  that  do  not  qualify  for 
priority  treatment  will  not  be  scored 
unless  there  are  insufficient  priority 
treatment  applications  to  utilize  the 
total  AHP  funding  amount  for  the 
funding  cycle.  Under  the  proposed  rule, 
the  total  points  available  for  the 
priorities  would  be  increased  from  25  to 
40.  Section  960.10(d)  of  the  proposed 
rule  provides  that  the  Bank  shall  total 
the  points  received  by  each  applicant 
for  purposes  of  determining  priority  for 
all  of  the  five  priority  categories  and 
shall  award  40  points  to  the 
application(s)  that  receive  the  highest 
number  of  total  points,  and  the 
remaining  application  scores  shall  be 
adjusted  and  awarded  points  on  a 
declining  scale  basis. 

The  five  priority  categories  are  set 
forth  below, 

(1)  Govemment-ovmed  properties. 
Applications  for  projects  that  finance 
the  purchase  or  rehabilitation  of 
housing  owned  or  held  by  the  United 
States  Government  or  any  agency  or 
instrumentality  of  the  Unit^  States, 
including  but  not  limited  to  HUD,  the 
RTC,  Farmers  Home  Adrhinistration, 
Veterans  Administration,  Federal 
National  Mortgage  Association,  or 
Federal  Home  Loan  Mortgage 
Corporation.  (See  proposed 

§  960.10(d)(1).) 

(2)  Nonprofit  or  state  or  local 
government  sponsored  projects. 
Applications  for  projects  that  finance 
the  purchase,  construction  or 
rehabilitation  of  housing  sponsored  by  a 
nonprofit  organization,  a  state  or 


political  subdivision  of  a  state,  a  local 
housing  authority  or  a  state  housing 
finance  agency.  (See  proposed 
§  960.10(d)(2).) 

(3)  Special  needs  projects. 

Applications  for  projects  that  address 
special  needs,  which  shall  be  defined  by 
the  Bank  in  its  AHP  implementation 
plan,  which  special  needs  may  include 
but  are  not  limited  to: 

(i)  Empowering  the  households  or 
residents  through  programs  such  as 
resident  management  of  the  property, 
self-help  housing,  homesteading,  and 
sweat  equity; 

(ii)  Providing  housing  for  special 
needs  populations  such  as  homeless 
persons,  abused  or  battered  persons, 
persons  with  AIDS,  mentally  or 
physically  disabled  persons,  or  persons 
with  substance  abuse  problems: 

(iii)  Providing  housing  in  rural  areas 
or  areas  targeted  by  local,  state  or 
federal  governments  for  community 
development  or  revitalization  through 
the  development  of  affordable  housing 
or  economic  investment:  or 

(iv)  Providing  housing  with  special 
services  to  meet  the  needs  of  low-  or 
moderate-income  households  including, 
but  not  limited  to,  child  care,  job 
training,  medical  care,  substance  abuse 
programs,  independent  living  skill 
training,  and  rental  household  and 
homeowner  household  counseling.  (See 
proposed  §  960.10(d)(3).) 

In  defining  the  special  needs  priority 
in  its  AHP  implementation  plan,  a  Bank 
is  not  required  to  include  all  of  the 
special  needs  listed  as  examples  above. 
Rather,  a  Bank  may  be  selective  in 
giving  priority  to  some  special  needs 
and  not  others  in  devising  its  scoring 
system.  In  addition,  the  Bank  may  select 
other  special  needs  not  listed  as 
examples  above  if  the  special  needs 
chosen  are  similar  in  natiu^  to  such 
examples. 

(4)  District  Bank  priority. 

Applications  for  projects  that  meet  one 
or  more  priorities  recommended  by  the 
Bank’s  Advisory  Council  and  adopted 
by  the  Bank’s  board  of  directors  that 
each  address  a  housing  need  in  the 
Bank’s  district  and  are  consistent  with 
the  purposes  of  this  part.  The  Bank  shall 
describe  in  its  AHP  implementation 
plan  how  the  points  for  the  priority  or 
priorities  will  be  distributed.  (See 
proposed  §  960.10(d)(4).) 

(5)  Economic  mobility  priority. 
Applications  for  projects  that  provide 
housing  for  low-  or  moderate-income 
households  that  move  from  low-  or 
moderate-income  neighborhoods  or 
housing  projects  to  neighborhoods, 
mixed-income  buildings  or  owner- 
occupied  housing  developments  in 
which  at  least  50  percent  of  the 
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households  have  incomes  above  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development.  (See 
proposed  §  960.10(d)(5).) 

b.  Scoring  for  objectives.  The  Board’s 
existing  Alff  regulation  contains  the 
following  “objectives”  scoring  criteria: 
Targeting:  long-term  retention; 
effectiveness:  community  involvement; 
commimity  stability;  and  innovation. 

The  proposed  rule  makes  long-term 
retention  a  threshold  criteria  and  adds 
a  new  objective  called  “applicant 
participation.”  A  description  of  this 
new  objective  and  the  other  criteria  are 
set  forth  below. 

c.  Scoring  for  targeting  objective. 
Section  960.10(e)  of  the  proposed  rule 
provides  that  an  application  can  receive 
a  maximum  of  20  points  for  the 
targeting  objective  category.  This  is  an 
increase  from  15  points  under  the 
existing  regulation.  The  proposed  rule 
provides  that  the  Bank  shall  award 
points  to  applications  based  on  the 
extent  to  which  the  project(s)  serve(s) 
the  greatest  percentage  of  very  low-, 
low-  and  moderate-income  households, 
in  that  priority  order.  In  the  alternative, 
if  a  weighted-average  scoring 
methodology  is  provided  in  the  Bank’s 
AHP  implementation  plan,  the  Bank 
shall  award  points  to  an  application 
based  on  the  extent  to  which  the  project 
has  the  lowest  weighted-average  income 
determined  by  multiplying  the 
percentage  of  imits  reserved  for 
households  at  certain  income  levels  by 
those  incomes  expressed  as  a  percentage 
of  median  income,  and  adding  the 
totals.  Applications  shall  be  scored 
relative  to  each  other  with  the 
maximiun  number  of  points  allowable 
awarded  to  the  application(s)  that  best 
achieve(s)  the  targeting  objective,  and 
the  remaining  application  scores  shall 
be  adjusted  and  awarded  points  on  a 
declining  scale  basis.  However,  owner- 
occupied  housing  projects  shall  be 
scored  as  one  group  and  rental  housing 
projects  shall  be  scored  as  a  separate  * 
group. 

d.  Scoring  for  other  objectives.  Section 
960.10(f)  of  the  proposed  rule  sets  forth 
five  other  objectives  categories  for 
scoring  AHP  applications.  The  proposed 
rule  requires  the  Bank  in  its  AHP 
implementation  plan  to  define  more 
specifically  each  of  the  five  other 
objectives  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  For  each 
category,  the  Bank  shall  award  the 
maximum  number  of  points  allowable 
for  such  category  to  the  application(s) 
that  best  achieve(s)  the  objective,  and 
the  remaining  application  scores  shall 
be  adjusted  and  awarded  points  on  a 


declining  scale  basis.  The  five  other 
objectives  categories  are  set  forth  below. 

(1)  AHP  subsidy  per  unit.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project 
proposes  to  use  the  least  amoimt  of  AHP 
subsidy  per  AHP-subsidized  imit. 

Projects  should  be  scored  relative  to 
each  other;  however,  owner-occupied 
housing  projects  shall  be  scored  as  one 
group  and  rental  housing  projects  shall 
be  scored  as  a  separate  group.  This 
scoring  criterion  may  not  include  a 
leveraging  criterion  whereby  the 
application  is  scored  based  on  the 
percentage  of  the  project’s  total 
development  cost  that  is  to  be  financed 
with  the  AHP  subsidy.  This  replaces  the 
effectiveness  criterion  that  can  receive  a 
maximum  of  15  points  in  the  existing 
scoring  methodology. 

(2)  Applicant  participation.  An 
application  can  receive  a  maximum  of 
five  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project 
involves  participation  by  applicants 
other  than  the  receipt  of  a  subsidized 
advance  or  direct  subsidy  under  the 
AHP.  Such  participation  can  be 
financial  or  non-financial,  including  but 
not  limited  to  debt  or  equity  financing 
of  the  project,  grants  to  the  project, 
applicant  involvement  on  the  boards  of 
nonprofit  sponsors,  and  applicant 
provision  of  technical  assistance  to  the 
nonprofit  sponsors  for  the  project.  This 
is  a  new  scoring  criterion. 

(3)  Community  involvement.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  there  is 
demonstrated  support  for  the  project  by 
local  community  organizations  and 
individuals  other  than  as  project 
sponsors,  such  as  through  the 
commitment  by  such  organizations  and 
individuals  of  funds,  goods  and 
services,  and  volunteer  labor.  'The  Banks 
should  not  award  points  for  this 
category  based  solely  on  the  number  of 
letters  of  support  received  for  the 
project. 

(4)  Community  stability.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project(s) 
maximize(s)  community  stability,  such 
as  by:  committing  to  maintain  a  greater 
long-term  period  pursuant  to  §  960.5; 
revitalizing  vacant  or  abandoned 
properties  or  being  integrally  part  of  a 
neighborhood  stabilization  plan,  if  such 
revitalization  or  stabilization  is  not 
identified  as  a  special  needs  category  by 


the  Bank  pursuant  to  §  960.10(d)(3)(iii); 
and  not  displacing  low-  or  moderate- 
income  households,  or  if  such 
displacement  will  occur,  indicating  how 
such  households  will  be  assisted  to 
minimize  the  impact  of  such 
displacement. 

(5)  Innovation.  An  application  can 
receive  a  maximum  of  five  points  for 
this  category.  'This  is  a  reduction  from 
10  points  under  the  existing  regulation. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project(s)  involve(s)  a 
particularly  new  or  unusual  approach, 
either  financial  or  non-financial,  for 
meeting  the  requirements  of  this  part. 

G.  Modifications  of  Approved  AHP 
Applications 

Section  960.11(a)  of  the  proposed  rule 
provides  that  an  applicant  that  seeks  a 
modification  of  an  approved  AHP 
application  before  completion  and 
occupancy  of  the  project  must  submit  a 
request  for  such  modification  in  writing 
to  the  Bank  for  review  and  approval.  A 
modification  is  any  change  that  affects 
or  could  potentially  affect  the  material 
facts  under  which  the  application  was 
originally  evaluated  and  scored. 
Mc^ifications  are  changes  in  the 
specifics  of  an  application  such  as 
requests  for  additional  AHP  subsidy  or 
changes  in  approved  income  targeting. 

Section  960.11(b)  of  the  proposed  rule 
provides  that  a  request  for  a 
modification  of  an  approved  AHP 
application  must  include,  at  a 
minimum: 

1.  A  description  of  how  the  proposed 
modification  differs  from  the  original 
application; 

2.  The  reason  for  the  proposed 
modification;  and 

3.  Any  other  information  that  the 
Bank  determines  is  necessary  to  review 
the  proposed  modification. 

Section  960.11(c)(1)  of  the  proposed 
rule  provides  that  the  Bank  shall  review 
the  request  for  modification,  shall  re¬ 
score  the  application  as  proposed  to  be 
modified  according  to  the  scoring 
criteria  used  in  the  AHP  funding  cycle 
in  which  the  application  was  originally 
approved,  and  may  approve  such 
request  if  the  following  factors  are 
satisfied: 

1.  'The  project  as  proposed  to  be 
modified  continues  to  meet  all  of  the 
requirements  of  this  part;  and 

2.  The  project  as  proposed  to  be 
modified  continues  to  score  high 
enough  that  it  would  have  been 
approved  in  its  AHP  funding  cj'cle. 

Section  960.11(c)(2)  of  the  proposed 
rule  provides  that  if  the  application 
does  not  satisfy  the  requirements  in 
paragraph  (c)(1),  the  Bank  in  its 
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discretion  may  approve  the  request  for 
modification  if  the  reason  for  the 
modification  is  due  to  circumstances 
outside  the  control  of  the  applicant  or 
sponsor. 

Section  960.11(d)  of  the  proposed  rule 
provides  that  the  Bank  shall  forward  to 
the  Board  a  detailed  summary  of  any 
modification  of  an  AHP  application 
approved  by  the  Bank,  including  how 
the  Bank  re-scored  the  project,  within 
30  calendar  days  of  the  approval  of  such 
modification. 

H.  Use,  Calculation  and  Verification  at 
Initial  Disbursement  of  AHP  Subsidized 
Advances  or  Direct  Subsidies 

I.  Use  of  Subsidized  Advances  or  Direct 
Subsidies  Within  Reasonable  Period  of 
Time  and  Verification  of  Reasonable 
Progress 

As  discussed  above,  the  threshold 
requirement  in  the  Board’s  existing  AHP 
regulation  that  the  project  have  the 
ability  to  begin  using  Bank  assistance 
within  12  months  is  omitted  as  a 
threshold  requirement  in  the  proposed 
rule.  See  12  CFR  960.5(a)(2)(iv).  In 
addition,  setting  a  fixed  period  of  12 
months  may  not  be  appropriate  in  all 
cases,  because  what  is  a  reasonable 
period  of  time  will  vary  from  project  to 
project  depending  on  the  type  of  project 
and  the  circumstances  of  the  project. 
However,  the  Board  does  believe  that 
funds  received  under  the  AHP  should 
be  used  within  a  reasonable  period  of 
time  after  approval  of  an  AHP 
application.  Because  what  is  a 
reasonable  period  of  time  is  so  project 
specific,  the  Board  believes  that  the 
determination  of  such  periods  should  be 
left  to  the  discretion  of  the  Banks. 

Accordingly,  §  960.12(a)  of  the 
proposed  rule  provides  that  the  Bank 
shall  in  its  AHP  implementation  plan 
identify  what  constitutes  reasonable 
progress  by  the  sponsor  towards  using 
subsidized  advances  or  direct  subsidies 
within  a  reasonable  period  of  time  after 
the  approval  of  an  AHP  application  for 
diffei'ent  types  of  projects,  and  explain 
how  it  intends  to  verify  such  reasonable 
progress. 

Section  960.12(b)  of  the  proposed  rule 
provides  that  the  sponsor  must 
demonstrate  that  reasonable  progress  is 
being  made  towards  using  the  requested 
funds  within  a  reasonable  period  of  time 
after  approval  of  the  AHP  application, 
as  determined  by  the  Bank. 

Section  960.12(c)  of  the  proposed  rule 
provides  that  the  Bank  shall  verify  the 
efforts  of  the  sponsor  to  determine 
whether  it  has  satisfied  the  requirement 
in  paragraph  (b). 

Section  960.12(d)  of  the  proposed  rule 
provides  that  if  the  sponsor  fails  to 


satisfy  the  requirement  in  paragraph  (b), 
the  Bank  shall  cancel  the  AHP  award, 
and  shall  not  disburse  any  subsidized 
advances  or  direct  subsidies  through  the 
applicant  to  the  sponsor,  and  the  full 
amount  of  any  previously  disbursed 
subsidized  advances  or  direct  subsidies 
shall  be  returned  to  the  Bank. 

2.  Calculation  of  AHP  Subsidy 

The  Board  is  considering  adopting 
rules  on  the  calculation  of  AHP 
subsidies  for  subsidized  advances  and 
specifically  requests  ccwnments  on  the 
following  proposals.  Under 
consideration  is  whether  AHP 
application  approvals  should  commit  to 
provide  a  dollar  amount  of  subsidy,  or 
should  commit  to  make  a  subsidiziad 
advance  at  a  specific  interest  rate. 
Another  possibility  is  that  the  Bank  can 
select  on  a  case-by-case  basis  to  do  one 
or  the  other  or  both  but  the  choice  must 
be  specified  in  its  approval.  The  rule 
could  require  the  Bank’s  AHP 
implementation  plan  to  describe  the 
Bank’s  procedures  in  this  area. 

The  Board  specifically  requests 
comments  as  to  whether  an  AHP 
approval  should  commit  to  provide  a 
specific  dollar  amount  of  subsidy  for  a 
subsidized  advance.  If  interest  rates  rise 
after  the  approval,  should  the  interest 
rate  on  the  subsidized  advance  be 
increased  so  that  the  present  value  of 
the  amount  needed  to  subsidize  the 
reduction  in  interest  rate  is  equal  to  the 
subsidy  amount  originally  approved? 
Should  the  applicant  be  given  the 
option  of  either  reducing  the  principal 
amount  of  the  loan  and  keeping  the 
originally  requested  interest  rate 
unchang^,  or  increasing  the  interest 
rate  on  the  loan  and  keeping  the 
principal  amount  of  the  loan 
unchanged?  If  interest  rates  fall  after  the 
approval,  should  the  specific  dollar 
amount  of  approved  subsidy  stay  the 
same,  or  be  adjusted? 

Alternatively,  if  the  AHP  approval 
commits  to  m^e  a  subsidized  loan  at  a 
specified  interest  rate,  then  a  number  of 
issues  are  raised.  First,  should  the 
amount  of  the  subsidy  to  be  charged 
against  the  AHP  fund  be  calculated  at 
the  time  the  application  is  approved,  or 
at  the  time  of  disbursement.  If  the 
calculation  is  not  done  at  the  time  the 
application  is  approved  but  is  done  at 
the  time  of  funding  and  interest  rates 
have  fallen  since  the  approval,  the 
amount  of  the  subsidy  provided  to 
subsidize  the  advance  would  decrease 
and  the  amount  of  subsidy  charged 
against  the  AHP  fund  would  decrease.  If 
the  calculation  is  done  at  the  time  of 
funding  and  interest  rates  have  risen 
since  the  approval,  the  amount  of  the 
subsidy  provided  to  subsidize  the 


advance  would  increase  and  the  amount 
of  subsidy  charged  against  the  AHP 
fund  would  increase.  If  the  increase  in 
subsidy  is  permitted  to  be  charged 
against  the  AHP  fund,  should  there  be 
any  limits  on  the  amount  of  increase  in 
subsidy?  If  the  amount  that  could  be 
charged  against  the  AHP  fund  could  be 
increased  without  limit,  these  charges 
could  reduce  the  amount  of  funds 
available  for  future  cycles  of  AHP 
funding.  One  option  would  be  to  put  an 
upper  limit,  for  example  a  specified 
number  of  basis  points,  as  the  maximum 
amount  by  which  additional  AHP  funds 
would  be  provided  to  cover  the  interest 
rate  increase.  Another  option  would  be 
to  approve  the  amoimt  of  the  subsidy  as 
well  as  the  interest  rate  on  the  advance 
at  the  time  the  advance  is  approved  and 
permit  the  subsidy  to  be  increased  up  to 
a  specified  amount.  Another  issue  is 
whether  funds  from  future  AHP  funding 
cycles  should  be  used  to  pay  for 
increased  subsidies  due  to  interest  rate 
increases.  The  Board  specifically 
revests  comments  on  these  options. 

The  Board  is  concerned  about  the 
calculation  of  subsidies  where  non¬ 
amortizing  subsidized  advances  are 
used  by  members  to  fund  amortizing 
AHP  loans  from  members  to  sponsors. 
Since  principal  is  repaid  on  a  different 
schedule  for  amortizing  loans  than  non¬ 
amortizing  loans,  the  Banks  must  adjust 
their  subsidy  calculation  methodologies 
to  ensure  that  they  have  properly 
adjusted  for  these  differences.  As  AHP 
principal  is  repaid  to  a  member  but  not 
repaid  to  the  Bank,  the  benefit  of  these 
subsidized  funds  may  not  be  passed  on 
to  the  ultimate  borrower,  as  required  in 
section  10(j)(9)(E)  of  the  Act.  See  12 
U.S.C.  1430(j)(9)(E).  Without  proper 
adjustment  for  differences  in  the  cash 
flows  for  an  amortizing  loan  and  an 
interest-only  advance,  the  amount  of 
subsidy  actually  received  by  a  project 
will  be  less  than  the  amount  incurred  by 
the  Bank  as  an  AHP  expense.  The  Board 
specifically  requests  comments  as  to 
whether  an  amortizing  advance 
structure  is  required  to  assure  that  the 
subsidy  amount  incurred  by  the  Bank  as 
an  AHP  expense  matches  the  amount  of 
the  subsidy  actually  received  by  a 
sponsor.  In  addition,  the  Board  requests 
comments  as  to  whether  there  are 
alternative  appropriate  methods  to  deal 
with  the  discrepancy  in  the  subsidy 
amounts  where  such  advances  are  used 
to  fund  amortizing  loans. 

3.  Verification  at  Initial  Disbursement  of 
Subsidized  Advances  or  Direct 
Subsidies 

Section  960.13  of  the  proposed  rule 
provides  that  at  the  time  of  initial 
disbursement  of  a  subsidized  advance  or 
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a  direct  subsidy  by  a  Bank  for  an 
approved  AHP  application,  the  Bank 
shall  verify  in  writing  that  the  project 
complies  with  all  applicable 
requirements  contained  in  proposed 
§  960.9  and  all  obligations  committed  to 
in  the  approved  AHP  application.  The 
Bank  shall  verify  the  amount  of  subsidy 
being  provided  in  connection  with  the 
application  and  being  charged  against 
the  AHP  fund.  The  Bank  shall  include 
in  its  AHP  implementation  plan  its 
verification  procedures  for  such 
purposes. 

I.  Monitoring  Requirements 

Section  960.14  of  the  proposed  rule 
sets  forth  the  requirements  for 
monitoring  AHP-assisted  housing 
projects.  S^tion  960.14  is  intended  to 
implement  the  statutory  requirement  of 
section  10(j)(9)(C)  of  the  Act,  which 
provides  that  the  Board’s  regulations 
shall  ensure  that  advances  made  under 
the  AHP  be  used  only  to  assist  projects 
for  which  adequate  long-term 
monitoring  is  available.  See  12  U.S.C. 
1430(j)(9)(C). 

The  Board’s  existing  AHP  regulation 
provides  that  each  Bank  must  monitor 
housing  projects  funded  through  its 
AHP.  See  12  CFR  960.7(b).  Section 
960.14(a)  of  the  proposed  rule  carries 
forward  this  requirement,  and 
§  960.14(e)  through  (h)  of  the  proposed 
rule  sets  forth  the  specific  monitoring 
requirements  for  the  Banks,  which  are 
discussed  further  below.  Section 
960.14(b)  of  the  proposed  rule  provides 
that  each  Bank  shall  include  in  its  AHP 
implementation  plan  an  explanation  of 
how  it  intends  to  meet  the  monitoring 
requirements  of  §  960.14  of  the 
proposed  rule. 

kinder  §  960.14(c)  of  the  proposed 
rule,  a  Bank  may  contract  with  an 
applicant,  a  state  housing  finance 
agency,  or  another  entity  to  perform  the 
tasks  required  to  carry  out  the  Bank’s 
monitoring  responsibilities;  however, 
the  Bank  remains  ultimately  responsible 
for  meeting  the  monitoring  requirements 
set  forth  in  §  960.14  (e)  throu^  (h)  of 
the  proposed  rule.  Thus,  a  Biuik  may 
decide  in  its  monitoring  plan  that 
applicants  will  have  no  long-term 
monitoring  responsibilities. 
Alternatively,  the  Bank  may  decide  to 
require  applicants  to  perform  long-term 
monitoring  as  a  condition  of  approval  of 
an  AHP  award,  or  the  Bank  may 
determine  what  entity  has  the 
responsibility  for  monitoring  on  a 
project-by-project  basis. 

1.  Applicant  Monitoring  of  Construction 
or  Rehabilitation 

Section  960.14(d)  of  the  proposed  rule 
adds  a  new  requiremrat  that  if  a 


subsidized  advance  or  direct  subsidy  is 
used  to  finance  construction  or 
rehabilitation  of  a  project,  the  Bank 
shall  require  the  applicant  to  monitor 
the  construction  or  rehabilitation  until 
completion,  and  to  make  progress 
reports  to  the  Bank.  Where  an  applicant 
finances  construction  or  rehabilitation, 
the  applicant  usually  monitors  the 
progress  of  the  proj^  in  connection 
with  approvii^  di^ursements  of  funds 
to  the  borrower.  Therefore,  the  Board 
believes  that  where  an  applicant  uses  a 
subsidized  advance  or  direct  subsidy  to 
make  loans  for  construction  or 
rehabilitation  of  an  AHP-assisted 
project,  the  applicant  is  in  the  best 
position  to  monitor  the  progress  of  such 
construction  or  rehabilitation  and  to 
make  progress  reports  to  the  Bank. 

2.  Bank  Monitoring  Requirements 

Section  960.14  (e)  through  (h)  of  the 
proposed  rule  sets  forth  the  specific 
aspects  of  an  AHP  project  that  a  Bank 
is  required  to  monitor.  Section  960.14(e) 
of  the  proposed  rule  sets  for  the 
monitoring  responsibilities  that  are 
long-term  in  nature,  as  required  by 
section  10(j)(9)(C)  of  the  Act.  See  12 
U.S.C.  1430(j)(9)(C).  Section  960.14(f) 
and  (h)  of  the  proposed  rule  sets  forth 
the  short-term  monitexing 
responsibilities  for  compliance  with  the 
special  needs  and  eccxuxnic  mobility 
priorities.  Section  960.14(g)  sets  forth 
the  monitoring  responsibilities  for  the 
District  Bank  priority  or  priorities, 
which  may  or  may  not  be  long-term, 
depending  on  the  nature  of  the  priority 
selected  by  the  Bank. 

a.  Monitoring  of  long-term 
requirements.  Section  960.14(e)  of  the 
proposed  rule  sets  forth  the 
requirements  for  monitoring  the  long¬ 
term  requirements  for  owner-occupied 
and  rental  housing  projects  assisted 
imder  the  AHP. 

(i)  Ownei^occupied  housing  units. 
Section  960.14(e)(l)(i)  of  the  proposed 
rule  provides  that  at  the  time  a 
household  enters  into  a  purchase 
contract  for  an  AHP-assisted  housing 
unit  or  by  the  closing  on  the  financing 
for  such  unit,  or  at  the  time  a  household 
that  already  owns  the  housing  unit 
receives  a  commitment  of  a  loan  or  a 
grant  pursuant  to  the  AHP,  the  Bank  or 
its  designee  shall  obtain  a  certification 
horn  the  sponsor  that  the  household  has 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  application. 

Section  960.14(eKlKii)(A)  of  the 
proposed  rule  provides  ^at  during  the 
required  long-term  pmod  applicable  to 
an  owner-occupied  housing  unit 
assisted  by  a  grant  provided  under  the 
AHP,  the  Bank  or  its  designee  shall 
monitor  the  unit  to  determine  whether 


it  has  been  sold  to  a  household  with  an 
income  that  exceeds  the  level 
committed  to  in  the  AHP  application. 

The  Board  requests  comments  on  two 
proposed  options  for  implementing  this 
requirement.  These  options  incorporate 
the  use  of  sampling  to  monitor  AHP- 
assisted  projects.  The  Board  recognizes 
that  as  the  number  of  AHP-assisted 
projects  in  existence  grows,  the  costs  of 
monitoring  these  projects  may  place  an  * 
undue  financial  burden  cm  the  Banks 
and  the  AHP.  Monitoring  AHP-assisted 
projects  on  a  sample  basis  may  be  one 
way  to  minimize  the  costs  of  monitoring 
while  continuing  to  meet  the  monitoring 
requirements  of  the  Act. 

Action  960.14(e)(l)(ii)(B)  of  the 
proposed  rule  proposes  that  monitoring 
shall  include,  but  is  not  limited  to, 
periodic  review  of  relevant  rep>orts  or 
certifications  obtained  firom  the  sponsor, 
including  any  reports  or  cmlifications 
received  pursuant  to  §960.15(c)(l)(ii)  of 
the  proposed  rule  and,  at  least  cm  a 
sample  basis,  periodic  review  of  land 
title  records  at  intervals  determined  by 
the  Bank,  based  on  the  amount  of  funds 
received  by  the  project  pursuant  to  the 
AHP,  the  type  and  complexity  of  the 
project,  or  other  factors  deemed  relevant 
by  tbe  Bank. 

An  alternative  option  would  be  to 
require  that  the  Bank  only  would  have 
to  review  land  title  records  on  a  sample 
basis,  as  determined  by  the  Bank. 

(ii)  Rental  housing  projects.  Section 
960.14(e)(2)(i)  of  the  proposed  rule 
provides  that  the  Baiik  shall  require  an 
AHP-assisted  rental  housing  project  to 
be  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  which 
requires  that  upon  sale  of  the  projeert 
prior  to  the  end  of  tbe  long-term  period 
during  which  the  project’s  rental  units, 
or  portion  thereof,  must  remain 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  cn*  its  designee 
must  receive  notice  of  the  sale,  and: 

(1)  'The  project’s  rental  units,  or 
portion  thereof,  must  exmtinue  to  be 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application  for  the  remainder  of  the 
long-term  period  committed  to  in  the 
AHP  application,  and  the  purchaser 
agrees  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller;  or 

(2)  If  the  purchaser  does  not  satisfy 
the  requirements  in  (1)  above,  and  if  the 
Bank  provided  a  direct  subsidy  to  the 
applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
a  pro  rata  portion  of  the  grant  to  the 


1338 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Proposed  Rules 


applicant,  as  provided  in  §  960.16(d)(1) 
of  the  proposed  rule;  or 

(3)  It  the  purchaser  does  not  satisfy 
the  requirements  in  (1)  above,  and  if  the 
Bank  provided  a  subsidized  advance  to 
the  applicant  which  in  turn  provided  a 
below  market  rate  loan  to  the  seller, 
then  the  provisions  of  §  960.16(d)(2) 
shall  apply. 

Section  960.14(e)(2)(ii)  of  the 
proposed  rule  provides  that  upon  initial 
full  occupancy  of  the  units  in  an  AHP- 
assisted  rental  housing  project  or  one 
year  after  initial  disbursement  of  the 
subsidized  advance  or  direct  subsidy, 
whichever  occurs  first,  the  Bank  or  its 
designee  shall  obtain  a  certification 
from  the  sponsor  or  the  owner  that  the 
project’s  units,  or  portion  thereof,  are 
affordable  for  and  occupied  by 
households  with  incomes  at  initial 
occupancy  at  or  below  the  levels 
committed  to  in  the  AHP  application. 

Section  960.14(e)(2)(iii)(Aj  of  the 
proposed  rule  provides  that  during  the 
long-term  period  for  which  the  units,  or 
portion  thereof,  of  a  rental  housing 
project  must  remain  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application,  the  Bank  or  its 
designee  shall  monitor  the  project  to 
determine  whether  the  project’s  units, 
or  portion  thereof,  remain  affordable  for 
and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application. 

The  Board  requests  comments  on 
several  options  for  implementing  this 
requirement. 

Section  960.14(e)(2)(iii)(B)  of  the 
proposed  rule  proposes  that  monitoring 
shall  include,  but  is  not  limited  to, 
periodic  review  of  relevant  household 
income  and  rent  reports  or  certifications 
obtained  from  the  sponsor  or  the  owner 
and,  at  least  on  a  sample  basis,  periodic 
inspections  of  the  project  at  intervals  to 
be  determined  by  the  Bank,  based  on  the 
amoimt  of  AHP  assistance  received  by 
the  project,  the  type  and  complexity  of 
the  project,  and  other  factors  deemed 
relevant  by  the  Bank. 

Another  option  would  be  that  where 
funds  other  than  funds  provided  under 
the  AHP  are  the  predominant  source  of 
financing  for  an  AHP-assisted  rental 
housing  project  and  the  monitoring 
activities  of  such  other  funding  source 
are  sufilcient  to  determine  the  project’s 
compliance  with  the  requirements  of  the 
AHP,  as  committed  to  in  the  AHP 
application,  the  monitoring  requirement 
would  be  deemed  to  be  fulfilled. 
However,  if  the  monitoring  activities  of 
such  other  funding  source  are  not 
su^icient  to  determine  the  project’s 
compliance  with  the  requirements  of  the 
AHP,  as  committed  to  in  the  AHP 


application,  the  Bank  would  be  required 
to  monitor  the  project  by  conducting 
inspections,  at  least  on  a  sample  basis, 
as  determined  by  the  Bank,  based  on  the 
amount  of  the  funds  received  by  the 
project  under  the  AHP,  the  type  and 
complexity  of  the  project,  or  other 
factors  deemed  relevant  by  the  Bank.  In 
the  alternative,  if  the  monitoring 
activities  of  such  other  funding  source 
are  not  sufficient  to  determine  the 
project’s  compliance  with  the 
requirements  of  the  AHP,  as  committed 
to  in  the  AHP  application,  could  the 
Bank  rely  on  monitoring  activities  of  the 
predominant  funding  source  as  long  as 
it  is  monitoring  for  compliance  with 
requirements  that  are  substantially 
similar  to  the  AHP  requirements? 

The  Board  specifically  requests 
comments  on  how  random  sampling 
could  be  used  to  monitor  AHP-assisted 
rental  housing  projects  to  determine 
whether,  during  the  long-term  period 
committed  to  in  the  AHP  application, 
the  project’s  units  continue  to  be 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application.  For  example,  sampling 
could  involve  monitoring  a  portion  of 
AHP-assisted  rental  projects  at  fixed 
intervals.  The  sampling  method  could 
be  devised  so  that  each  project  is 
monitored  at  least  once  during  the  long¬ 
term  period  committed  to  in  the  AHP 
application.  Alternatively,  the  sampling 
method  might  be  structured  so  that 
some,  but  not  all,  AHP-assisted  rental 
projects  are  monitored  during  the  long¬ 
term  period  committed  to  in  the  AHP 
application. 

"The  Act  requires  that  the  AHP 
regulation  must  ensure  that  the  AHP 
will  be  used  only  to  assist  projects  for 
which  adequate  long-term  monitoring  is 
available  to  guarantee  that  affordability 
standards  and  other  requirements  of  the 
Act  are  satisfied.  See  12  U.S.C. 
1430(j)(9)(C).  The  Board  requests 
comments  as  to  whether  it  is 
appropriate  to  interpret  this  requirement 
in  a  manner  that  permits  monitoring  to 
be  done  by  sampling  that  could  result  in 
some  AHP-assisted  rental  projects  not 
being  monitored  during  the  long-term 
peri^  committed  to  in  the  AHP 
application.  In  addition,  the  Board 
specifically  requests  comments  on 
whether  there  are  sampling  techniques 
that  would  ensime  that  each  project  is 
monitored  in  satisfaction  of  ^e 
monitoring  requirement  in  the  Act. 

b.  Monitoring  of  special  needs 
projects.  Section  960.14(f)  of  the 
proposed  rule  sets  forth  the 
requirements  for  monitoring  a  project 
that  commits  to  meet  a  special  need 
pursuant  to  proposed  §  960.10(d)(3), 


either  through  providing  units  for 
persons  with  a  special  need  or  through 
providing  a  special  service  to  occupants, 
as  defined  in  the  Bank’s  AHP 
implementation  plan.  If  an  applicant 
commits  to  fund  a  project  that  provides 
owner-occupied  or  rental  housing  units 
for  persons  with  a  special  need,  as 
defined  in  the  Bank’s  AHP 
implementation  plan,  §960.14(0(1)  of 
the  proposed  rule  requires  the  Bank  or 
its  designee  to  obtain  a  certification 
from  the  sponsor  or  the  owner  upon 
completion  and  occupancy  of  the 
project  that  the  project’s  units,  or 
portion  thereof,  are  occupied  by  persons 
with  such  special  need. 

If  an  applicant  in  its  AHP  application 
commits  to  fund  a  project  that  will 
provide  a  continuing  special  service  to 
its  occupants,  as  defined  in  the  Bank’s 
AHP  implementation  plan,  such  as 
child  care,  job  training,  medical  care,  or 
other  services  designed  to  meet  the 
special  needs  of  occupants,  then 
§  960.14(f)(1)  of  the  proposed  rule 
provides  that  the  Bank  or  its  designee 
shall  obtain  a  certification  ft-om  the 
sponsor  or  owner  upon  completion  and 
occupancy  of  the  project  that  the  special 
service  is  being  provided  to  the 
occupants,  as  committed  to  in  the  AHP 
application. 

Section  960.14(f)(2)  of  the  proposed 
rule  provides  that,  where  an  applicant 
in  its  AHP  application  commits  to  fund 
a  housing  project  that  will  provide  a 
continuing  special  service,  the  Bank  or 
its  designee  shall  monitor  the  project,  as 
determined  by  the  Bank  in  its  AHP 
implementation  plan,  for  at  least  one 
year  from  the  date  of  initial  full 
occupancy  of  the  project  to  verify  that 
the  special  service  continues  to  be 
provided  to  the  occupants,  as 
committed  to  in  the  AHP  application. 

c.  Monitoring  of  District  Bank  priority 
or  priorities.  Section  960.14(g)  of  the 
proposed  rule  sets  forth  the  requirement 
for  monitoring  compliance  with  the 
District  Bank  priority  or  priorities 
established  pursuant  to  proposed 

§  960.10(d)(4).  Section  960.14(g)(1)  of 
the  proposed  rule  provides  that  if  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  a 
District  Bank  priority  or  priorities,  the 
Bank  or  its  designee  shall  monitor  the 
project  to  verify  that  it  continues  to 
meet  the  priority  or  priorities.  Section 
960.14(g)(2)  of  the  proposed  rule 
provides  that  the  Bank  shall  set  forth  in 
its  AHP  implementation  plan  the 
nature,  frequency  and  duration  for 
monitoring  compliance  with  the  District 
Bank  priority  or  priorities. 

d.  Monitoring  of  economic  mobility 
priority.  Section  960.14(h)  of  the 
proposed  rule  sets  forth  the  requirement 
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for  monitoring  compliance  with  the 
economic  mobility  priority  set  forth 
under  §  960.5(d)(5)  of  the  proposed  rule. 
Section  960.14(h)  provides  that  if  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  the 
requirements  of  §  960.5(d)(5),  the  Bank 
or  its  designee  shall  obtain  a 
certification  from  the  sponsor  or  the 
owner  upon  completion  and  full 
occupancy  of  the  project,  as  required 
under  §  960.15(c)(4),  that  the  sponsor  or 
the  owner  has  met  such  requirements, 
as  committed  to  in  the  AHP  application. 

/.  Reporting  Requirements 

Section  960.15  of  the  proposed  rule 
sets  forth  the  reporting  requirements  for 
the  Banks,  the  applicants,  and  the 
sponsors  or  owners  of  AHP-assisted 
projects.  Section  960.15(a)  of  the 
proposed  rule  provides  that  each  Bank 
shall  provide  accurate  and  timely 
reports  and  documentation  to,  and  in 
the  format  requested  by,  the  Board 
concerning  the  Bank’s  AHP,  as  the 
Board  may  from  time  to  time  require. 

See  12  CFR  960.6(a). 

1.  Applicant  Reporting  Requirements 

Section  960.15(b)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board’s  existing  AHP  regulation  that 
each  Bank  shall  require  an  applicant 
receiving  a  subsidized  advance  or  direct 
subsidy  to  report  at  least  annually  to  the 
Bank  on  the  manner  in  which  it  has 
used  the  funds,  with  such  reports 
continuing  until  the  funds  have  been 
fully  disbursed  by  the  applicant.  See  12 
CFR  960.6(b). 

The  proposed  rule  eliminates  the 
requirement  in  the  Board’s  existing  AHP 
regulation  that  the  applicant  certify  that 
the  AHP  subsidy  has  been  passed 
through  to  the  trarrower  and  continues 
to  be  used  for  approved  purposes 
because,  as  discussed  previously  in  the 
section  on  monitoring  requirements, 
under  the  proposed  rule  applicants  are 
not  required  to  monitor  the  use  of  a 
subsidy  in  AHP-assisted  projects,  except 
during  the  period  when  a  subsidized 
advance  or  direct  subsidy  is  used  to 
finance  construction  or  rehabilitation  of 
a  project  or  where  the  applicant  has 
agreed  to  undertake  monitoring.  See  12 
CFR  960.6(c). 

Section  960.15(b)(2)  of  the  proposed 
rule  adds  a  new  requirement  that  if 
subsidized  advances  or  direct  subsidies 
are  used  to  finance  construction  or 
rehabilitation  of  an  AHP-assisted 
project,  the  Bank  shall  require  the 
applicant  to  report  to  the  Bank  at 
reasonable  intervals  determined  by  the 
Bank,  and  described  in  the  Bank’s  AHP 
implementation  plan,  on  the  progress  of 
the  construction  or  rehabilitation,  until 


completion.  This  reporting  requirement 
coincides  with  the  requirement  in 
§  960.14(d)  of  the  proposed  rule  that  the 
Bank  shall  require  the  applicant  to 
monitor  the  construction  or 
rehabilitation  of  an  AHP-assisted  project 
and  make  progress  reports  to  the  Bank 
where  AHP  subsidized  advances  at 
direct  subsidies  are  used  to  finance  such 
construction  or  rehabilitation. 

2.  Sponsor  and  Owner  Reporting 
Requirements 

Section  960.15(c)  of  the  proposed  rule 
sets  forth  the  reporting  requirements  for 
sponsors  and  owners.  These 
requirements  coincide  with  the 
monitoring  requirements  set  forth  in 
§  960.14(e)  through  (h)  of  the  proposed 
rule.  Section  960.15(c)(l)(i)  of  the 
proposed  rule  provides  that  where  a 
subsidized  advance  or  direct  subsidy  is 
used  to  finance  the  purchase  of  an 
owner-occupied  housing  unit,  the  Bank 
shall  require  the  sponsor  to  certify  at  the 
time  a  household  enters  into  a  purchase 
contract  for  such  unit  or  at  the  closing 
on  the  financing  for  such  unit  that  the 
unit  has  been  sold  to  a  household  with 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  application. 
Where  a  subsidized  advance  or  direct 
subsidy  is  used  to  finance  the 
rehabilitation  of  an  ownei^occupied 
housing  unit,  the  Bank  shall  require  the 
sponsor  to  certify  at  the  time  a  loan  or 
grant  is  committed  to  fund  such 
rehabilitation  that  the  household  that 
owns  and  occupies  the  unit  has  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application. 

Section  960.15(c)(l)(ii)  of  the 
proposed  rule  provides  that  if  an  owner- 
occupied  housing  unit  assisted  by  a 
grant  provided  under  the  AHP  is  not 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  of  ownership  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  shall  require  the 
sponsor  to  report  to  the  Bank  or  its 
designee,  at  least  annually  for  the 
required  long-term  period,  the  number 
of  any  such  units  that  are  sold  to 
households  whose  Incomes  exceed  the 
level  committed  to  in  the  AHP 
application,  and  to  certify  to  the  Bank 
that  it  is  continuing  to  satisfy  its 
commitment  pursuant  to  its  legally 
binding  agreement  with  the  Bank. 

Secticm  960.15(c)(2)  of  the  proposed 
rule  provides  that  the  Bank  shall  require 
the  sponsor  or  the  owner  to  certify  upon 
initial  full  occupancy  of  the  units  in  an 
AHP-assisted  rental  housing  project,  but 
no  later  than  one  year  after  initial 
disbursement  of  the  subsidized  advance 
or  direct  subsidy,  and  annually 


thereafter,  that  the  project’s  imits,  or 
portion  thereof,  are  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application. 

Section  960.15(cK3)  of  the  proposed 
rule  provides  that  if  an  applicant  in  its 
AHP  application  commits  to  fund  a 
project  Uiat  will  provide  housing  units 
for  persons  with  a  special  need,  or  will 
provide  a  continuing  special  service  to 
occupants  pursuant  to  §  960.10(d)(3)  of 
the  proposed  rule,  the  Bank  shall 
require  the  sponsor  or  the  owner  to 
certify  upon  completion  and  full 
occupancy  of  the  project  that  the 
project’s  units,  or  portion  thereof,  are 
occupied  by  persons  with  such  special 
needs  or  that  a  special  service  is  being 
provided  to  occupants,  as  conunitted  to 
in  the  AHP  applicaticm. 

Section  960.15(c)(4)  of  the  proposed 
rule  provides  that  if  an  applicant  in  its 
AHP  application  commits  to  fund  a 
housing  project  that  meets  the 
requirements  of  the  economic  mobility 
priority  under  §  960.10(d)(5)  of  the 
proposed  rule,  the  Bank  shall  require 
the  sponsor  or  the  owner  to  certify  upon 
completion  and  full  occupancy  of  the 
project  that  the  sponsor  or  owner  has 
met  such  requirements,  as  committed  to 
in  the  AHP  application. 

Section  960.15(d)  of  the  proposed  rule 
provides  that  each  Bank  shall  require 
applicants  or  sponsors  to  provide  such 
other  reports  to  the  Bank,  in  addition  to 
the  reports  and  documentation  required 
by  §  960.15  of  the  proposed  rule,  as  the 
Bank  deems  necessary  in  order  to  fulfill 
its  monitoring  obligations  under 
§  960.14  of  the  proposed  rule. 

K.  Corrective  and  Remedial  Actions  for 
Fraud  or  Non-Compliance  With  AHP 
Requirements 

Section  10(j)  of  the  Act  is  silent  on 
what  specific  corrective  and  remedial 
actions  should  be  imposed  when  there 
is  firaud  or  non-compliance  with  the 
requirements  of  the  AHP.  See  12  U.S.C. 
1430(j).  Accordingly,  the  Board  has  the 
discretion  to  determine,  as  a  matter  of 
policy,  what  those  requirements  should 
be. 

The  Board’s  existing  AHP  regulation 
provides  that,  where  hands  provided 
under  the  AHP  will  not  be  or  are  no 
longer  being  used  for  their  approved 
purposes,  the  amount  of  committed  but 
imused  subsidy  or  improperly  used 
subsidy  shall  be  recovered  and  made 
available  by  the  Bank  for  future  AHP 
projects.  See  12  CFR  96Q.8(a).  The 
existing  regulation  requires  the  Bank,  in 
recapturing  such  funds,  to  take  any  or 
all  of  the  following  actions,  without 
limitation  on  other  remedies,  in  its 
discretion: 
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a.  Reprice  the  advance  at  the  interest 
rate  charged  to  members  on  non- 
subsidized  advances  of  comparable  type 
and  maturity  at  the  time  of  the  original 
advance; 

b.  Call  the  advance; 

c.  Assess  a  prepayment  fee;  or 

d.  Require  tne  member  to  reimburse 
the  Bank  for  the  amount  of  the  unused 
or  improperly  used  subsidy  on  the 
advance  or  other  assistance. 

Id.  §  960.8(b).  In  addition,  some  Banks 
have  adopted  procedures  that  require  a 
direct  subsidy  to  be  converted  to  an 
advance  if  the  project  is  found  to  be  in 
non-compliance  with  the  requirements 
of  the  AHP  regulation. 

A  number  of  concerns  have  been 
raised  about  this  recapture  requirement. 
First,  it  may  not  be  equitable  to  require 
the  applicant  to  reimburse  the  Bank 
when  it  is  the  sponsor  that  is  in  non- 
compliance  with  the  AHP  requirements. 
Second,  requiring  recapture  of  the  AHP 
subsidy  could  in  some  situations  result 
in  the  applicant  having  to  foreclose 
against  a  property  in  order  to  recover 
the  funds  to  repay  an  advance  to  the 
Bank,  thereby  eliminating  affordable 
housing  units  even  when  only  a  few  of 
the  units  in  the  project  may  be  out  of 
compliance  with  AHP  requirements. 

In  short,  it  has  become  clear  through 
the  operation  of  the  AHP  that  the 
recapture  remedy  may  not  be  the 
appropriate  remedial  action  in  all 
circumstances.  Other  less  severe 
remedial  actions  may  be  more 
appropriate  depyending  on  the  nature  of 
the  non-compliance  that  has  occurred. 

In  addition,  ^e  remedial  actions  should 
be  directed  only  at  the  parties  that  are 
in  non-compliance.  Accordingly,  the 
proposed  rule  contains  provisions  that 
tailor  the  remedial  actions  required  to 
the  nature  of  the  non-compliance  and 
the  party  committing  the  non- 
compliance,  which  are  discussed  further 
below. 

1.  Fraud  or  Willful  Non-Compliance 

Fraud  and  willful  non-compliance  are 
the  most  extreme  examples  of  non- 
compliance  with  the  AHP  requirements. 
Accordingly,  the  proposed  rule  applies 
the  most  severe  rem^ial  actions — 
exclusion  or  suspension  from  future 
participation  in  the  AHP  and  recovery 
of  the  full  amount  of  the  AHP  subsidy — 
to  parties  that  have  committed  fraud  or 
are  in  willful  non-compliance  with 
"e^ect  to  the  AHP  requirements. 

Specifically,  §  960.16(a)(1)  of  the 
oroposed  rule  provides  that  in  the  event 
af  an  applicant’s,  sponsor’s  or  owner’s 
Vaud  with  respect  to  the  AHP 
'equirements,  the  Bank  shall  exclude 
he  applicant,  sponsor  or  owner, 
•espectively,  on  a  permanent  basis,  from 


future  participation  in  the  AHP.  In  the 
event  of  an  applicant’s,  sponsor’s  or 
owner’s  willful  non-compliance  with 
the  AHP  requirements,  the  Bank  shall 
suspend  the  applicant,  sponsor  or 
owner,  respectively,  at  least  on  a 
temporary  basis,  from  future 
participation  in  the  AHP  during  the 
period  such  willful  non-compliance 
continues,  and  may  exclude  such  party 
permanently  from  future  participation 
in  the  AHP.  The  Board  specifically 
requests  comments  as  to  whether  the 
Banks  should  be  able  to  determine 
whether  fraud  or  willful  non- 
compliance  has  occurred,  or  whether 
such  determination  should  be  made  by 
the  Board,  or  by  either  the  Bank  or  the 
Board. 

In  addition,  §  960.16(a)(2)  of  the 
proposed  rule  provides  that  in  the  event 
of  an  applicant’s  fraud  or  willful  non- 
compliance  with  respect  to  the  AHP 
requirements,  the  Bank  shall  recover 
from  the  applicant  the  full  amount  of 
the  AHP  subsidy  provided  to  the 
project. 

Section  960.16(a)(3)(i)  of  the  proposed 
rule  provides  that  in  the  event  of  a 
sponsor’s  or  owner’s  fraud  or  willful 
non-compliance  with  respect  to  the 
AHP  requirements,  the  full  amount  of 
the  AHP  subsidy  shall  be  recovered 
from  the  sponsor  or  owner  by  the 
applicant  and  returned  to  the  Bank  or, 
if  previously  agreed  to  by  the  Bank, 
shall  be  recovered  by  the  Bank  from  the 
sponsor  or  owner.  If  efforts  to  recover 
the  AHP  subsidy  ftxjm  the  sponsor  or 
owner  are  unsuccessful,  the  applicant 
shall  not  be  liable  for  such  funds. 

In  order  to  be  able  to  implement  this 
recapture  requirement,  the  applicant  is 
required,  under  proposed 
§960.16(a)(3)(ii),  to  have  in  place  either: 

(1)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  these  funds 
from  the  sponsor  or  owner;  or 

(2)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  sponsor  or  owner  and  the  applicant 
that  permits  the  Bank  to  recover  these 
funds  from  the  sponsor  or  owner. 

Section  960.16(a)(4)  of  the  proposed 
rule  provides  that  the  Board  in  its 
discretion  may  grant  a  waiver  of  any 
required  remedial  actions  under  this 
paragraph  (a)  upon  written  request  by 
the  Bank,  applicant,  sponsor  or  owner. 

2.  Other  Types  of  Non-Compliance 

Non-compliance  by  a  party  with  the 
AHP  requirements,  such  as  due  to 
inadvertent  errors  by  such  party  or 
changes  in  circumstances  that  are 
outside  such  party’s  control,  does  not 
warrant  imposition  of  the  most  severe 


remedial  actions  since  the  party  lacked 
the  intent  to  violate  such  requirements. 

In  addition,  in  many  such  cases,  the 
non-compliance  can  be  rectified  within 
a  reasonable  period  of  time. 

Accordingly,  §  960.16(b)  of  the 
proposed  rule  provides  that  in  the  event 
of  inadvertent  non-compliance  by  an 
applicant,  sponsor  or  owner,  the  Bank 
shall  provide  such  party  with  a 
reasonable  period  of  time  in  which  to 
take  reasonable  efforts,  pursuant  to  a 
compliance  plan  approved  by  the  Bank, 
to  remedy  the  non-compliance.  The 
Bank  in  its  discretion  may  exclude  such 
party  from  participation  in  the  AHP 
while  it  is  imder  a  compliance  plan,  or 
in  its  discretion  may  require  the 
applicant  to  increase  the  long-term 
period  committed  to  in  its  AHP 
application  for  the  project  by  the 
amount  of  time  the  project  has  been  in 
non-compliance. 

Section  960.16(b)  of  the  proposed  rule 
further  provides  that  if  the  applicant, 
sponsor  or  owner  takes  no  reasonable 
efforts  to  comply  with  the  compliance 
plan,  then  such  party  is  in  willful  non- 
compliance  with  the  requirements  of 
this  part  and  is  subject  to  the  remedial 
actions  contained  in  paragraph  (a)  of 
this  section.  If  the  applicant,  sponsor  or 
owner  takes  reasonable  efforts  pursuant 
to  the  compliance  plan  to  remedy  the 
non-compliance  under  paragraph  (b) 
and  such  efforts  are  unsuccessful,  the  • 
applicant,  sponsor  or  owner  would  be 
subject  to  the  remedial  actions  for  fraud 
or  willful  non-compliance,  but  may 
apply  to  the  Bank  for  a  waiver  of  any 
such  required  remedial  actions.  The 
Bank  shall  report  to  the  Board  in  writing 
on  any  waivers  approved  pursuant  to 
paragraph  (b)  within  30  calendar  days  of 
such  approval. 

3.  Sale  of  AHP-assisted  Owner- 
Occupied  Housing  Unit  to  Income- 
Ineligible  Household 

a.  Recapture  requirement.  Section 
960.16(c)  of  the  proposed  rule  provides 
generally  that  in  the  event  that  a 
household  sells  its  AHP-assisted  owner- 
occupied  housing  imit  to  a  household 
whose  income  exceeds  the  level 
committed  to  in  the  AHP  application 
prior  to  the  end  of  the  required  long¬ 
term  period,  then: 

(i)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller.  The  amoimt  to  be  repaid  shall  be 
reduced  for  every  year  the  seller  owned 
the  unit,  to  be  repaid  fit)m  any  net  gain 
from  the  sale  of  the  unit  after  deduction 
for  sales  expenses,  and  to  be  returned  to 
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the  Bank.  The  proposed  rule  provides, 
however,  that  the  Bank  in  its  discretion 
may  waive  such  requirement  if  the 
imposition  of  such  requirement  will 
cause  undue  hardship  on  the  seller,  as 
defined  by  the  Bank  in  its  AHP 
implementation  plan;  or 

(li)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  then  the  applicant 
shall  either  repay  to  the  Bank  that 
portion  of  the  advance  used  to  make  the 
loan  to  the  seller  or  the  Bank  shall 
convert  that  portion  of  the  advance  used 
to  make  the  loan  to  the  seller  to  a  market 
rate  advance  with  an  interest  rate  equal 
to  the  market  rate  of  interest  at  the  time 
the  advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  shall  be  made  available  by  the 
Bank  for  additional  AHP  projects. 

b.  Exception  to  recapture  requirement. 
Section  960.16(c)(3)  of  the  proposed 
rule  provides  that  the  recapture 
requirements  described  above  shall  not 
apply  provided  the  sponsor,  pursuant  to 
a  legally  binding  agreement  with  the 
Bank,  assists  another  household  with  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application  in  the  manner 
originally  committed  to  in  the  AHP 
application. 

This  alternative  approach  is  discussed 
in  greater  detail  above  under  the 
monitoring  section. 

4.  Sale  of  AHP-Assisted  Rental  Housing 
Project 

Section  960.16(d)  of  the  proposed  rule 
provides  that  in  the  event  that  the 
owner  of  an  AHP-assisted  rental 
housing  project  sells  the  project  prior  to 
the  end  of  the  long-term  period  during 
which  the  project’s  rental  units,  or 
portion  thereof,  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  ’oelow  the  levels 
committed  to  in  the  AHP  application, 
and  the  purchaser  does  not  agree  to 
maintain  the  project  according  to  such 
commitments  and  to  be  subject  to  the 
same  restrictions  on  resale  that  applied 
to  the  seller,  then: 

(i)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  unit,  to  be  repaid  from  any 
net  gain  from  the  sale  of  the  project  after 
deduction  for  sales  expenses,  and  to  be 
retimied  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 


requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  implementation  plan;  or 

(ii)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  then  the  applicant 
shall  either  repay  the  advance  to  the 
Bank  or  the  Bank  shall  convert  the 
advance  to  a  market  rate  advance  with 
an  interest  rate  equal  to  the  market  rate 
of  interest  at  the  time  the  advance  was 
made,  and  any  unused  AHP  subsidy 
which  had  been  set  aside  by  the  Bank 
to  subsidize  the  advance  shall  be  made 
available  by  the  Bank  for  additional 
AHP  projects. 

L.  AHP  Applications  Involving  Loan 
Funds  and  Loan  Consortia 

Section  960.17  of  the  proposed  rule 
sets  forth  specific  requirements 
governing  the  use  of  loans  and  grants 
received  by  loan  funds  and  loan 
consortia  pursuant  to  the  AHP.  The 
Board’s  existing  AHP  regulation  does 
not  address  specifically  the  use  of  loans 
or  grants  by  loan  funds  or  loan  consortia 
pursuant  to  the  AHP.  See  12  CFR  part 
960.  However,  the  Board  has  adopted 
policy  guidelines  for  the  Banks 
governing  the  award  of  subsidized 
advances  and  direct  subsidies  to 
applicants  that  then  make  loans  or 
grants  to  loan  funds  and  loan  consortia 
(policy  guidelines).  See  Board 
Resolution  No.  93-54,  June  23, 1993. 

The  provisions  in  §  960.17  of  the 
proposed  rule,  if  adopted  in  final  form 
by  the  Board,  would  incorporate  the 
policy  guidelines,  with  some 
modifications. 

Section  960.17(a)(1)  of  the  proposed 
rule  provides  generally  that  an  applicant 
may  use  a  subsidized  advance  or  a 
direct  subsidy  to  make  a  loan  or  a  grant 
to  a  loan  fund  or  loan  consortium. 
Section  960.17(a)(2)  of  the  proposed 
rule  provides  that  AHP  applications 
involving  the  use  of  loans  or  grants  by 
loan  funds  or  loan  consortia  are 
governed  by  the  provisions  of  part  960, 
except  as  provided  in  §  960.17  of  the 
proposed  rule. 

Section  960.17(b)  of  the  proposed  rule 
provides  that  the  requirements  for 
approval  of  an  AHP  application  that 
proposes  to  use  subsidized  advances  or 
direct  subsidies  to  make  a  loan  or  a 
grant  to  a  loan  fund  or  loan  consortium 
are  the  same  as  the  requirements  for 
approval  applicable  to  all  other  AHP 
applications  under  §  960.8  of  the 
proposed  rule,  except  that  an  AHP 
application  that  involves  a  loan  fund  or 
loan  consortium  will  be  scored  on  the 
criteria  that  the  loan  fund  or  loan 
consortium  proposes  to  use  to  select 
projects  that  will  ultimately  receive  a 


loan  or  grant  from  the  loan  fund  or  loan 
consortium  that  is  subsidized  by  the 
AHP. 

This  provision  is  intended  to  address 
the  fact  that  loan  funds  and  loan 
consortia  do  not  have  specific  proposed 
projects  in  place  at  the  time  they  apply 
for  funds  under  the  AHP.  Section 
960.17(b)(1)  of  the  proposed  rule 
therefore  requires  the  Banks  to  score 
AHP  applications  involving  loan  funds 
or  loan  consortia  based  on  the  criteria 
that  the  loan  fund  or  loan  consortium 
commits  to  use  when  selecting  the 
projects  it  will  fund.  This  provision 
carries  forward  a  requirement  of  the 
Board’s  existing  policy  guidelines. 

In  addition,  §960. 17(b)(2)  of  the 
proposed  rule  provides  that  the  Bank 
shall  review  and  shall  require  the 
applicant  to  review  each  new  rental 
housing  project  funded  by  a  loan  fund 
or  loan  consortium  prior  to  disbursing  a 
loan  or  grant  to  ensure  that  the  project 
meets  the  threshold  requirements  of 
§  960.9  of  the  proposed  rule  and  the 
project  selection  criteria  committed  to 
in  the  approved  AHP  application. 

This  IS  a  change  from  the  provision  in 
the  Board’s  existing  policy  guidelines 
that  requires  the  Bank  and  the  applicant 
to  review  both  rental  and  owner- 
occupied  housing  projects  prior  to 
funding  by  a  loan  fund  or  loan 
consortium  under  the  AHP.  This  change 
is  intended  to  eliminate  duplicative 
review  of  loan  fund  or  loan  consortium 
activities  where  funds  are  used  to 
finance  owner-occupied  housing  units 
under  the  AHP.  However,  since  rental 
housing  projects  are  more  complex  than 
owner-occupied  housing  projects,  the 
Board  believes  that  the  applicant  and 
the  Bank  should  continue  to  review 
each  rental  housing  project  funded  by  a 
loan  fund  Or  loan  consortium  prior  to 
disbursement  of  any  funds  to  ensure 
that  the  project  meets  the  feasibility, 
maximum  subsidy,  and  other  threshold 
requirements  of  §  960.9  of  the  proposed 
rule. 

Section  960.17(c)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board’s  existing  policy  guidelines 
that  if  an  applicant  receives  a 
subsidized  advance  and  uses  the 
proceeds  of  the  advance  to  make  a  loan 
to  a  loan  fund  or  loan  consortium,  the 
total  value  of  the  interest  rate  subsidy 
must  be  passed  on  to  the  borrower  of  the 
funds.  Thus,  §  960.17(c)(1)  provides  that 
a  loan  fund  or  loan  consortium  shall 
extend  credit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  on  the  subsidized  advance  plus 
a  reasonable  interest  rate  spread 
approved  by  the  Bank.  The  applicant 
and  the  loan  fund  or  loan  consortium 
may  determine  between  themselves 
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what  proportion  of  the  interest  rate 
spread  the  applicant  and  the  loan  fund 
or  loan  consortium  will  share. 

Section  960.17(c)(2)(i)  of  the  proposed 
rule  provides  that  a  loan  fund  or  loan 
consortium  that  receives  a  grant  from  an 
applicant  pursuant  to  the  AHP  must 
either: 

(A)  Pass  the  entire  grant  on  to  the 
recipient; 

(B)  Use  the  entire  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower; 
or 

(C)  Lend  the  entire  grant  to  the 
borrower  to  Hnance  a  rental  housing 
project  for  a  term  of  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  imtil  the  end  of  such 
term.  If  such  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  grmit  must  be  repaid  to 
the  applicant,  which  in  turn  must 
forward  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects. 

This  is  a  change  from  the  provision  in 
the  Board’s  existing  policy  guidelines 
that  prohibits  a  loan  fund  or  loan 
consortium  from  using  a  grant  from  an 
applicant  to  make  a  loan  to  the 
borrower.  The  Board  believes  that  if  a 
loan  fund  or  loan  consortium  lends  a 
grant  to  a  sponsor  to  frnaoce  rental 
housing  units  that  will  remain 
affordable  for  and  occupied  by  income- 
eligible  households  for  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  until  the  end  of  the 
loan  term,  then  the  loan  fund  or  loan 
consortium  has  passed  on  the  full 
amount  of  the  AHP  subsidy  to  the 
recipi«it  or  borrower  of  the  funds,  as 
required  by  section  10(j)(9)(E)  of  the 
Act.  See  12  U.S.C.  1430(j)(9)(E). 
However,  if  the  borrower  repays  the 
loan  before  maturity,  the  entire  amount 
of  the  subsidy  must  be  repaid  to  the 
applicant  and  forwarded  by  the 
applicant  to  the  Bank  to  be  returned  to 
the  AHP  fond.  Therefore,  a  loan  fund  or 
loan  consortium  may  use  a  grant  under 
the  AHP  to  make  a  loan  to  the  borrower 
under  the  conditions  specified  in 
§  960.1 7fc)(2)(i)(C)  of  the  proposed  rule. 

Section  960.17(c)(2)(ii)  of  tne 
proposed  rule  provides  that  if  a  loan 
fund  or  loan  consortium  provides  both 
a  loan  and  a  grant  to  the  borrower  and 
the  loan  fund  or  loan  consortium 
charges  an  origination  fee  for  providing 
the  loan,  then  any  fee  charged  by  the 
loan  fund  or  loan  consortium  for 
providing  the  grant  may  not  be  paid 
with  AHP  sub^dized  advances  or  direct 
subsidies.  The  Board  does  not  believe 
that  such  funds  should  be  used  to  pay 
a  fee  for  providing  a  grant  to  a  project 
if  the  loan  fund  or  loan  consortium 
charges  a  fee  for  underwriting  a  loan  to 
the  same  project. 


Section  960.17(c)(2)(iii)  of  the 
proposed  rule  provides  that  when  a  loan 
fund  or  loan  consortium  receives  a  grant 
from  an  applicant  pursuant  to  the  AHP 
and  uses  the  grant  to  lower  the  interest 
rate  on  a  loan  to  the  borrower,  the 
interest  rate  calculation  must  be 
consistent  with  the  procedure  used  by 
the  Bank  for  calculating  the  amount  of 
AHP  subsidy  needed  for  a  subsidized 
advance,  taking  into  account  the  source 
of  funds  used  by  the  loan  fund  or  loan 
consortium  for  its  loans  and  the  rate  that 
normally  would  be  charged  for  a  loan  of 
the  type  and  term  that  is  provided  to  the 
borrower. 

Section  960.17(c)(3)  of  the  proposed 
rule  provides  that  any  interest  or  other 
income  earned  by  a  loan  fund  or  loan 
consortium  on  a  loan  or  a  grant  received 
from  an  applicant,  other  than  any 
approved  fee  or  interest  rate  spread 
charged  to  the  borrower,  either  (i)  must 
be  used  by  the  loan  fund  or  loan 
consortium  to  provide  funds  for 
additional  projects  meeting  the 
threshold  requirements  in  §  960.9  of  the 
proposed  rule  and  the  criteria 
committed  to  in  the  approved  AHP 
application,  or  (ii)  must  be  forwarded  to 
the  applicant,  which  in  turn  must 
forward  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects.  This  is  a 
change  from  the  provision  in  the 
Board’s  existing  policy  guidelines  that 
allows  loan  funds  and  loan  consortia  to 
earn  and  retain  de  minimis  amounts  of 
income  on  loans  or  grants  received  from 
applicants.  The  Board  believes  that 
accounting  for  de  minimis  amoimts  of 
interest  or  other  income  earned  on  loans 
or  grants  received  from  an  applicant  is 
no  less  of  an  administrative  burden  than 
accounting  for  all  such  interest  or  other 
income  earned.  Therefore,  the  proposed 
rule  requires  all  interest  or  odier  income 
earned  on  loans  or  grants  received  from 
an  applicant  to  be  used  by  the  loan  fund 
or  loan  consortium  for  additional  AHP 
projects  or  returned  to  the  applicant. 

S^tion  960.17(c)(4)  of  the  proposed 
rule  provides  that  if  loans  or  grants 
received  by  a  loan  fund  or  loan 
consortium  pursuant  to  one  AHP 
funding  cycle  are  combined  with  loans 
or  grants  received  by  such  entity 
pursuant  to  another  AHP  funding  cycle 
in  a  single  rental  housing  project,  the 
loan  fund  or  loan  consortium  shall 
require  the  recipient  of  the  funds  to 
follow  the  requirements  for  the  use  of 
such  funds  from  the  AHP  funding  cycle 
that  is  more  restrictive  as  to  the 
approved  AHP  criteria.  'This 
requirement  does  not  apply  when  loarrs 
or  grants  received  by  a  loan  fund  or  loan 
consortium  pursuant  to  separate  AHP 
funding  cycles  are  combined  to  finance 
a  single  owner-occupied  housing 


project.  The  reason  for  this  provision  is 
that  funds  are  more  easily  traceable  to 
separate  units  in  an  owner-occupied 
housing  project  than  to  separate  units  in 
a  rental  housing  project.  'Therefore,  for 
purposes  of  owner-occupied  housing 
projects,  it  is  possible  to  use  loans  or 
grants  from  different  AHP  funding 
cycles  according  to  the  different  criteria 
approved  by  the  Bank  in  each  of  the 
respective  fonding  cycles.  However,  the 
loan  fund  or  loan  consortimn  in  its 
discretion  may  require  the  recipient  of 
the  funds  to  follow  the  requirements  for 
the  use  of  such  funds  from  the  AHP 
funding  cycle  that  is  more  restrictive  as 
to  the  approved  AHP  criteria. 

Section  960.17(c)(5)  of  the  proposed 
rule  provides  that  any  loans  provided  by 
a  loan  fund  or  loan  consortium  pursuant 
to  the  AHP  that  are  repaid  to  such  entity 
must  be  re-lent  or  provided  as  grants  by 
such  entity  within  a  reasonable  period 
of  time  after  such  repayments,  or  must 
be  repaid  to  the  applicant,  which  in  turn 
must  repay  such  funds  to  the  Bank,  and 
must  be  made  available  by  the  Bank  for 
additional  AHP  projects.  The  Bank  shall 
in  its  AHP  implementation  plan  identify 
what  constitutes  a  reasonable  period  of 
time  for  such  puiposes. 

Section  960.17(d)  of  the  proposed  rule 
sets  forth  the  monitoring  and  reporting 
requirements  where  an  applicant  makes 
loans  or  grants  pursuant  to  the  AHP  to 
a  loan  fund  or  loan  consortium  which 
uses  the  funds  to  finance  owner- 
occupied  or  rental  housing  units. 

Section  960.17(d)(l)(i)  of  the  proposed 
rule  requires  the  Bank  to  monitor  such 
units,  according  to  the  monitoring 
requirements  of  §  960.14(e)  through  (h) 
of  the  proposed  rule,  to  determine 
compliance  with  the  long-term 
requirements,  as  well  as  compliance 
with  the  special  needs  priority,  the 
District  Bank  priority  or  priorities,  and 
the  economic  mobility  priority,  where 
applicable.  In  addition,  §960.17(d)(l)(ii) 
of  the  proposed  rule  provides  that  the 
Bank  shall  require  the  sponsor  or  owner 
of  a  project  receiving  a  loan  or  grant 
from  the  loan  fund  or  loan  consortium 
to  submit  to  the  Bank  such  reports  and 
certifications  as  are  required  under 
§  960.15(c)  of  the  proposed  rule.  Section 
960.1 7(d)(l)(iii)  of  the  proposed  rule 
provides  that  the  Bank  shall  require  the 
loan  fund  or  loan  consortium  to  report 
to  the  Bank  any  new  loan  or  grant  made 
using  repayments  of  loans  by  the 
borrower.  If  a  loan  fund  or  loan 
consortium  receives  loans  or  grants  from 
an  applicant  pursuant  to  separate  AHP 
funding  cycles,  the  use  of  such  funds 
must  be  reported  separately. 

Section  960.17(d)t2)  of  tne  proposed 
rule  provides  that  the  Bank  may 
contract  with  either  the  applicant  or  the 
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loan  fund  or  loan  consortium  to  meet 
the  monitoring  requirements  of 
§  960.14(e)  through  (h).  Under 
§  960.17(d)(2)(i)  of  the  proposed  rule,  if 
the  Bank  contracts  with  the  applicant  to 
meet  such  monitoring  requirements,  the 
Bank  shall  require  the  applicant  to 
monitor  the  AHP-assisted  housing  units 
according  to  the  monitoring 
requirements  of  §  960.14(e)  through  (h) 
of  the  proposed  rule.  The  Bank  also 
shall  require  the  applicant  to  require  the 
sponsor  or  owner  of  the  project  to 
submit  to  the  applicant  such  reports  and 
certifications  as  are  required  imder 
§  960.15(c)  of  the  proposed  rule.  In 
addition,  the  applicant  shall  require  the 
loan  fund  or  loan  consortium  to  report 
to  the  applicant  any  new  loan  or  grant 
made  using  repayments  of  loans  by  the 
borrower.  If  a  loan  fund  or  loan 
consortium  receives  loans  or  grants  from 
an  applicant  pursuant  to  separate  AHP 
funding  cycles,  the  use  of  such  funds 
must  be  reported  separately. 

Under  §960.17(d)(2)(ii)  of  the 
proposed  rule,  if  the  Bank  contracts 
with  the  loan  fund  or  loan  consortiiun 
to  meet  the  monitoring  requirements  in 
§  960.14(e)  through  (h)  of  the  proposed 
rule,  the  Bank  shall  require  the  loan 
fund  or  loan  consortium  to  monitor  the 
AHP-assisted  housing  units  according  to 
the  monitoring  requirements  of 
§  960.14(e)  through  (h)  of  the  proposed 
rule.  The  Bank  also  shall  require  the 
loan  fund  or  loan  consortium  to  require 
the  sponsor  or  owner  of  the  project  to 
submit  to  the  loan  fund  or  loan 
consortium  such  reports  and 
certifications  as  are  required  under 
§  960.15(c)  of  the  proposed  rule.  In 
addition,  the  loan  fund  or  loan 
consortium  shall  report  to  the  Bank  any 
new  loan  or  grant  made  using 
repayments  of  loans  by  the  borrower.  If 
a  loan  fund  or  loan  consortium  receives 
loans  or  grants  from  an  applicant 
pursuant  to  separate  AHP  funding 
cycles,  the  use  of  such  funds  must  be 
reported  separately. 

The  monitoring  and  reporting 
requirements  in  §  960.17(d)  of  the 
proposed  rule  are  a  change  from  the 
provisions  on  monitoring  and  reporting 
in  the  Board’s  existing  policy 
guidelines,  which  require  the  applicant 
to  monitor  the  loan  fund  or  loan 
consortium  and  require  the  Bank  to 
monitor  the  applicant.  This  change  is 
intended  to  conform  the  monitoring  and 
reporting  requirements  for  projects 
involving  loan  funds  or  loan  consortia 
with  the  proposed  monitoring  and 
reporting  requirements  applicable  to 
AHP-assisted  housing  projects  generally 
under  §§  960.14  and  960.15  of  this 
proposed  rule. 


Section  960.17(e)(1)  of  the  proposed 
rule  provides  that  a  loan  fund  or  loan 
consortium  receiving  loans  or  grants 
from  applicants  pursuant  to  the  AHP 
and  the  project  sponsors  and  owners 
receiving  loans  or  grants  from  loan 
funds  or  loan  consortia  are  subject  to  the 
corrective  and  remedial  actions 
contained  in  §  960.16  of  the  proposed 
rule  for  fraud  and  non-compliance  with 
respect  to  the  AHP  requirements. 

Section  960.17(e)(2)(i)  of  the  proposed 
rule  provides  that  in  the  event  of  a  loan 
fund’s  or  loan  consortium’s  fraud  or 
willful  non-compliance  with  respect  to 
the  requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy  shall  be 
recovered  from  the  loem  fund  or  loan 
consortium  by  the  applicant  and 
returned  to  the  Bank,  or  if  previously 
agreed  to  by  the  Bank,  shall  be 
recovered  by  the  Bank  from  the  loan 
fund  or  loan  consortium. 

Section  960.17(e)(2)(ii)  of  the 
proposed  rule  requires  an  applicant  that 
provides  a  loan  or  a  grant  to  a  loan  fund 
or  loan  consortium  pursuant  to  the  AHP 
to  have  in  place  either: 

(1)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  the  applicant  to  recover 
from  the  loan  fund  or  loan  consortium, 
in  the  event  of  fraud  or  willful  non- 
compliance  by  the  loan  fund  or  loan 
consortium  with  respect  to  the  AHP 
requirements,  the  full  amount  of  the 
AHP  subsi(W;  or 

(2)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  applicant,  and  the  loan  fund  or  loan 
consortium,  that  permits  the  Bank  to 
recover  from  the  loan  fund  or  loan 
consortium,  in  the  event  of  fraud  or 
willful  non-compliance  by  the  loan  fund 
or  loan  consortium  with  respect  to  the 
AHP  requirements,  the  full  amoimt  of 
the  AHP  subsidy. 

Section  960.17(e)(3)(i)  of  the  proposed 
rule  provides  that  in  the  event  of  a 
sponsor’s  or  owner’s  fraud  or  willful 
non-compliance  with  respect  to  the 
AHP  requirements,  the  full  amount  of 
the  AHP  subsidy  shall  be  recovered  by 
the  loan  fund  or  loan  consortium  from 
the  sponsor  or  owner  to  be  used  for 
additional  AHP  projects. 

Section  960.17(e)(3)(ii)(A)  of  the 
proposed  rule  provides  that  the  loan 
fund  or  loan  consortium  shall  have  in 
place  a  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the 
sponsor  or  owner  the  full  amount  of  the 
AHP  subsidy  provided  to  the  project  in 
the  event  of  the  sponsor’s  or  owner’s 
fraud  or  willful  non-compliance  with 
respect  to  the  AHP  requirements,  and 
the  applicant  shall  have  in  place  a 


legally  binding  agreement  or  other 
legally  enforceable  mechanism  that 
permits  it  to  recover  from  the  loan  fund 
or  loan  consortium  such  amount 
recovered  by  the  loan  fund  or  loan 
consortium  from  the  sponsor  or  owner. 

Section  960.17(e)(3)(ii)(B)  of  the 
proposed  rule  also  provides  that  the 
applicant  shall  have  in  place,  if  the 
Bank  agrees  and  such  agreement  is 
legally  enforceable,  a  four-party 
agreement  that  includes  the  Bank,  the 
applicant,  the  loan  fund  or  loan 
consortium,  and  the  sponsor  or  owner, 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  the  sponsor’s  or  owner’s 
fraud  or  willful  non-compliance  with 
respect  to  the  AHP  requirements. 

Section  960.17(e)(4)  of  the  proposed 
rule  provides  that  the  Board  in  its 
discretion  may  grant  a  waiver  of  any 
required  remedial  actions  for  fraud  or 
willful  non-compliance  with  respect  to 
the  AHP  requirements,  upon  written 
request  by  the  Bank,  applicant,  loem 
fund  or  loan  consortium,  sponsor  or 
owner. 

M.  Required  Annual  AHP  Contributions 

Section  960.18  of  the  proposed  rule 
requires  each  Bank  to  fund  its  AHP 
annually  in  accordance  with  the 
formula  set  forth  in  section  10(j)(5)  of 
the  Act.  See  12  U.S.C.  1430(j)(5). 
Proposed  §  960.18  is  consistent  with 
§  960.10  of  the  Board’s  existing  AHP 
regulation,  except  for  minor  wording 
changes  and  deletion  of  language 
regarding  required  funding  in  1990 
through  1993  which  is  no  longer 
necess^.  See  12  CFR  960.10. 

Specifically,  proposed  §  960.18 
provides  that  each  Bank  shall  fund  its 
AHP  in  accordance  with  the  following 
formula: 

(a)  In  1994,  the  greater  of: 

(1)  6  percent  of  the  Bank’s  net 
earnings  for  the  previous  year;  or 

(2)  That  Bank’s  pro  rata  share  of  an 
aggregate  of  $75  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

(b)  In  1995  and  each  year  thereafter, 
the  ^ater  of: 

(1)  10  percent  of  the  Bank’s  net 
earnings  for  the  previous  year;  or 

(2)  'That  Bank’s  pro  rata  share  of  an 
aggregate  of  $100  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

The  term  “net  earnings  of  a  Bank’’  is 
defined  in  proposed  §  960.1.  The 
definition  has  been  revised  from  the 
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definition  in  the  Board's  existing  AHP 
regulation  in  order  to  more  accurately 
trade  its  definition  in  section  10(j)(8)  of 
the  Act.  See  12  CFR  960.  l(j);  12  U.S.C. 
1430(j)(8). 

N.  Temporary  Suspension  of  AHP 
Contributions 

Section  960.19  of  the  proposed  rule 
sets  forth  the  provisions  governing 
temporary  suspensions  by  Banks  of  their 
required  annual  AHP  contributions.  A 
number  of  revisions  have  been  made  to 
this  section  in  the  Board’s  existing  AHP 
regulation  in  order  to  more  acctirately 
track  the  language  in  section  10(j)(6)  of 
the  Act  concerning  this  section  and  to 
provide  greater  clarity.  See  12  CFR 
960.11;  12  U.S.C.  1430(j)(6). 

1.  Application  for  Temporary 
Suspension 

Section  960.19(al(l)  of  the  proposed 
rule  provides  that  if  a  Bank  finds  that 
the  contributions  required  pursuant  to 
proposed  §  960.18  are  contributing  to 
the  financial  instability  of  the  Bank,  the 
Bank  shall  notify  the  Board  promptly, 
and  may  apply  in  writing  to  the  Board 
for  a  temporary  suspension  of  such 
contributions. 

Section  960.19(a)(2)  of  the  proposed 
rule  provides  that  a  Bank’s  application 
for  a  temporary  suspension  of 
contributions  shall: 

(i)  State  the  period  of  time  for  which 
the  Bank  seeks  a  suspension; 

(ii)  State  the  grounds  for  a  suspension; 

(iii)  Include  a  plan  for  returning  the 
Bank  to  a  financially  stable  position; 
and 

(iv)  Be  accompanied  by  the  Bank’s 
preceding  yecu’s  annual  financial  report, 
if  available,  and  the  Bank’s  most  recent 
quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Board  to  consider. 

The  requirement  in  paragraph  (ii) 
above  is  not  explicitly  required  in  the 
Board’s  existing  AHP  regulation.  See  12 
CFR  960.11(a). 

Paragraph  (iv)  above  adds  to  the 
Board’s  existing  regulation  that  the  Bank 
may  include  any  other  financial  data  it 
wishes  the  Board  to  consider. 

m 

2.  Board  Review  of  Application  for 
Temporary  Suspension 

a.  Grounds  for  approval  of 
application.  Section  960.19(b)(1)  of  the 
proposed  rule  provides  that,  in 
reviewing  a  Bank’s  application  for  a 
temporary  susoension  of  contributions 
to  determine  the  Bank’s  financial 
instability,  the  Board  shall  consider  the 
following  factors: 

(i)  Whether  the  Bank’s  earnings  are 
severely  depressed.  This  language  was 
added  to  track  the  statutory  standard  in 


section  10(jK6)  of  the  Act  See  12  U.S.C 
1430(j)(6).  In  addition,  the  Board  shall 
consider  the  extent  to  which  the  Bank’s 
quarterly  or  annual  net  earnings  have 
decreased  from  the  preceding  quarter  or 
year,  and  whether  such  decline  is 
projected  to  continue; 

(ii)  Whether  there  has  been  a 
substantial  decline  in  the  Bank’s 
membership  capital.  The  Board  shall 
consider  the  extent  to  which  the  Bank’s 
paid-in  membership  capital  has 
declined  in  any  given  quarter  or  year, 
and  whether  suc±  decline  is  projected  to 
continue; 

(iii)  Whether  there  has  been  a 
substantial  reduction  in  the  Bank’s 
advances  outstanding.  The  Board  shall 
consider  the  extent  to  which  the  Bank’s 
level  of  advances  has  declined  in  any 
given  quarter  or  year,  and  whether  such 
decline  is  projected  to  continue;  and 

(iv)  Whether  any  other  financial 
condition  exists  with  respect  to  the 
Bank  which  has  resulted  in,  or  is  likely 
to  result  in,  the  financial  instability  of 
the  Bank. 

b.  Limitations  on  grounds  for 
approval  of  application.  Section 
960.19(b)(2)  of  the  proposed  rule 
provides  that  the  Board  shall  disapprove 
an  application  for  a  temporary 
suspension  if  it  determines  that  the 
Bank’s  reduction  in  earnings  is  a  result 
of: 

(i)  A  change  in  the  terms  of  advances 
(other  than  subsidized  advances)  to 
members  which  is  not  justified  by 
market  conditions; 

(ii)  Inordinate  operating  and 
administrative  expenses;  or 

(iii)  Mismanagement. 

The  “reduction  in  earnings’’  language 
replaces  the  term  “financial  instability’’ 
used  in  the  Board’s  existing  regulation, 
because  the  former  is  the  term  used  in 
the  Act.  See  12  CFR  960.11(c);  12  U.S.C. 
1430(j)(6). 

In  addition,  the  requirement  in 
§  960.11(c)(5)  of  the  Board’s  existing 
regulation  that  the  Bank  shall 
disapprove  an  application  if  for  any 
other  reason  the  temporary  suspension 
is  not  warranted,  is  deleted  in  the 
proposed  rule  because  it  is  not  required 
by  ^e  Act,  and  limits  the  Board’s 
discretion  to  balance  reasons  warranting 
approval  of  an  application  for  a 
temporary  suspension.  See  12  CFR 
960.11(c)(5);  12  U.S.C.  1430(j)(6). 

3.  Board  Decision 

Section  960.19(c)  of  the  proposed  rule 
provides  that  the  Board  shall  approve  or 
disapprove  a  Bank’s  application  for  a 
temporary  suspension  within  30 
calendar  days  of  receipt  of  such 
application,  and  the  Board’s  decision 
shall  be  in  vmting  and  shall  be 


accompanied  by  specific  findings  and 
reasons  for  its  action.  A  copy  of  the 
Board’s  decision  shall  be  forwarded  to 
each  of  the  Banks. 

4.  Board  Approval  of  Application  for 
Temporary  Suspension 

Section  960.19(d)(1)  of  the  proposed 
rule  provides  that  if  the  Board  approves 
a  Bank’s  application  for  a  temporary 
suspension,  the  Board’s  written  decision 
shall  specify  the  period  of  time  such 
suspension  shall  remain  in  effect. 

SW:tion  960.19(d)(2)  of  the  proposed 
rule  provides  that  during  the  term  of  a 
temporary  suspension  approved  by  the 
Board,  the  sff^ted  Bank  shall  provide 
to  the  Board  such  financial  reports  as 
the  Board  shall  require  to  monitor  the 
financial  condition  of  the  Bank,  and  the 
Board  shall  continue  to  monitor  the 
Bank’s  financial  condition.  The 
requirement  that  the  Board  shall 
monitor  the  Bank’s  financial  condition  ■ 
is  added  because  it  is  required  by  the 
Act.  See  12  U.S.C.  1430(j)(6)(D). 

Section  960.19(d)(3)  of  the  proposed 
rule  provides  that  if,  prior  to  the 
conclusion  of  the  temporary  suspension 
period,  the  Board  determines  that  the 
Bank  has  returned  to  a  position  of 
financial  stability,  the  Board  may,  upon 
written  notice  to  the  Bank,  terminate  the 
temporary  suspension. 

5.  Application  for  Extension  of 
Temporary  Suspension  Period 

Section  960.19(e)(1)  of  the  proposed 
rule  provides  that  if  a  Bank’s  board  of 
directors  determines  that  the  Bank  has 
not  returned  to,  or  is  not  likely  to  return 
to,  a  position  of  financial  stability  at  the 
conclusion  of  the  temporary  suspension 
period,  the  Bank  may  apply  in  writing 
for  an  extension  of  the  temporary 
suspension  period,  stating  the  grounds 
for  such  extension. 

Proposed  §  960.19(e)(2)  provides  that 
the  Board  shall  approve  or  disapprove  a 
Bank’s  application  for  an  extension  of  a 
temporary  suspension  period  within  30 
calendar  days  of  receipt  of  such 
application. 

Proposed  §  960.19(e)(3)  provides  that 
the  Board’s  decision  on  an  application 
for  an  extension  of  a  temporary 
suspension  period  shall  be  in  writing, 
shall  be  accompanied  by  specific 
findings  and  reasons  for  such  action, 
and  shall  state  the  effective  date  and 
time  period  if  an  extension  is  approved. 

6.  Notice  to  Congress 
Section  960.19(f)(1)  of  the  proposed 
rule  provides  that  the  Board  shall  notify 
the  Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Committee  on 
Banking,  Housing  and  Urban  Affairs  of 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Proposed  Rules 


1345 


the  Senate  not  less  than  60  calendar 
days  before  any  temporary  suspension 
(or  extension  of  such  suspension) 
approved  pursuant  to  this  section  takes 
effect. 

Deleted  from  this  provision  is  the 
requirement  in  the  Board’s  existing 
regulation  that  a  copy  of  the  Board’s 
suspension  decision  shall  be  forwarded 
to  the  Congress  since,  as  discussed 
above,  the  Act  only  requires  that  the 
Board  provide  notice  to  Congress  of  the 
suspension  decision.  See  12  CFR 
960.11(f):  12  U.S.C  1430{j){6)(F). 

Proposed  §  960,19(0(2)  provides  that  a 
temporary  suspension  (or  extension  of 
such  suspension)  shall  become  elective 
as  determined  by  the  Board,  unless  a 
joint  resolution  of  Congress  is  enacted 
disapproving  such  suspension  (or 
extension  thereoO-  The  proposed  rule 
deletes  the  provision  in  the  Board’s 
existing  regulation  that  a  temp>orary 
suspension  extension  may  not  take 
effect  until  at  least  30  days  after  the 
Board  gives  the  required  notice  to 
Congress,  because  this  is  inconsistent 
with  the  requirement  in  the  existing 
regulation  that  the  Board  must  notify 
the  Congress  at  least  60  days  before  such 
extension  takes  effect.  See  12  CFR 
960.11(g). 

Proposed  §  960.19(f)(2)  also  deletes 
from  the  Board’s  existing  regulation  the 
requirement  that  a  joint  resolution  of 
Congress  disapproving  a  suspension  or 
extension  of  a  suspensicm  must  be 
enacted  prior  to  the  Board’s  determined 
effective  date,  in  order  to  track  more 
closely  the  actual  language  in  the  Act. 
See  12  U.S.C.  1430(j)(6)(F). 

O.  Affordable  Housing  Reserve  Fund 

Consistent  with  the  Board’s  existing 
AHP  regulation,  §  960.20(a)  of  the 
proposed  nrle  provides  that  if  a  Bank 
fails  to  use  or  commit  the  full  amount 
of  its  required  annual  contribution  to 
the  AHP,  90  percent  of  the  amount  that 
has  not  been  used  or  committed  in  that 
year  shall  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Fund 
established  and  administered  by  the 
Board.  See  12  CFR  960.12.  The  10 
percent  of  the  unused  and  uncommitted 
amoimt  retained  by  the  Bank  should  be 
fully  used  or  committed  by  the  Bank 
during  the  following  year,  and  any 
remaining  {Kirtion  must  be  deposited  in 
the  Affordable  Housing  Reserve  Fund.  A 
Bank  is  deemed  to  have  used  or 
committed  its  required  contribution 
where  amounts  are  remaining  at  the  end 
of  the  year  because  funding  the  next 
highest  ranking  project  would  exceed 
the  Bank’s  required  AHP  contribution 
for  the  year.  Such  amounts  remaining 
shall  be  combined  with  returned  AHP 
funds  to  fund  the  next  highest  scoring 


AHP  project  or  projects,  or  carried  over 
by  the  Bank  to  ^  next  year’s  AHP 
funding  cycles. 

The  language  allowing  these  amounts 
to  remain  at  the  end  of  the  year  is  added 
in  the  proposed  rule  to  take  into  account 
situations  where  araoimts  remain 
uncommitted  at  the  end  of  the  year 
because  the  balance  of  required  AHP 
contributions  remaining  is  too  small  to 
fund  the  Bank’s  next  highest  scoring 
AHP  application. 

The  last  sentence  in  proposed 
paragraph  (a)  also  is  new,  making 
explicit  that  such  amounts  remaining 
and  funds  returned  to  the  Bank  shall 
fund  other  AHP  projects  and  need  not 
be  transferred  to  the  Affordable  Housing 
Reserve  Fund. 

Section  960.20(b)  of  the  proposed  rule 
provides  that  by  January  15  of  each  year, 
each  Bank  shall  provide  to  the  Board  a 
statement  indicating  the  amount  of 
unused  and  imcommitted  funds  from 
the  prior  year,  if  any.  which  will  be 
deposited  in  the  Affordable  Housing 
Reserve  Fund. 

Proposed  §  960.20(c)  provides  that  by 
January  31  of  each  year,  the  Board  will 
notify  the  Banks  of  the  total  amount  of 
funds,  if  any.  available  in  the  Affordable 
Housing  Reserve  Fund. 

Section  960.12(d)  of  the  Board’s 
existing  regulation  governing  how  any 
Reserve  Funds  would  be  made  available 
to  the  Banks,  is  deleted  in  the  proposed 
rule.  See  12  CFR  960.12(d).  The  Act 
states  that  such  provisions  would  be 
determined  pursuant  to  regulations 
issued  by  the  Board.  See  12  U.S.C. 
1430(j)(7).  Since  there  currently  are  no 
Reserve  Funds  and  it  is  not  anticipated 
that  there  will  be  any  Reserve  Fvmds  in 
the  near  future,  it  is  not  necessary  at  this 
time  to  include  provisions  in  the 
proposed  rule  dealing  with  this  issue. 
The  Board  can  issue  regulations  on  this 
issue  at  a  future  date  if  such  eventuality 
should  arise. 

P.  Advisory  Councils 

Section  960.21  of  the  proposed  rule 
sets  forth  provisions  governing  the 
appointment,  operation,  and 
responsibilities  of  the  Advisory 
Councils  to  the  Banks. 

Section  960.21(a)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board’s  existing  AHP  regulation  that 
each  Bank  shall  appoint  an  Advisory 
Council  of  seven  to  15  persons  who 
shall  reside  in  the  Bank’s  District  and 
shall  be  dravm  from  community  and 
nonprofit  organizations  actively 
involved  in  providing  or  promoting  low- 
or  moderate-income  housing  in  the 
Bank’s  District.  See  12  CFR  960.14(a).  In 
addition,  §  960.21(a)(1)  of  the  proposed 
rule  provides  that  the  size  of  the 


Advisory  Cormdl  shall  be  stated  in  the 
Bank’s  AHP  implementation  plan. 

Section  960.21(aX2)  of  the  proposed 
rule  carries  fcMw^  the  requirement  in 
the  Board’s  existing  AHP  regulation  that 
the  Bank  must  actively  solicit 
nominations  from  Bank  members  and 
community  and  nonprofit  organizations 
and  shall  allow  sufficient  time  for 
response,  so  that  the  nomination  and 
appointment  process  is  as  broad  and  as 
participatory  as  possible.  See  12  CFR 
960.14(b),  (d).  The  Bank  also  should 
solicit  nominations  from  any  other 
interested  parties.  In  addition, 

§  960.21(a)(3)  of  the  proposed  rule 
provides  that  Advisory  Council 
members  shall  be  appointed  by  the 
Banks  giving  consideration  to  the  size  of 
the  District  and  the  diversity  of  low- 
income  housing  needs  within  the 
District. 

The  Board’s  existing  AHP  regulation 
provides  that  officials  of  state  and  local 
housing  finance  agencies  may  serve  as 
members  of  an  Advisory  Council, 
provided  that  such  officials  do  not 
constitute  an  undue  proportion  of  the 
membership  of  the  Advisory  Council. 
See  12  CFR  960.14(c).  It  has  been 
suggested  that  such  officials  should  only 
be  able  to  serve  as  non-voting  members 
of  an  Advisory  Council,  unless  the 
officials  also  are  employed  or  associated 
with  a  private  community  or  nonprofit 
organization  actively  involved  in 
providing  or  promoting  low-  or 
moderate-income  housing  in  the  Bank’s 
District.  This  suggestion  is  based  on  the 
view  that  the  Advisory  Coimcils  are 
intended  to  serv’e  as  vehicles  for  private 
sector  community  and  nonprofit 
organizations,  not  public  agencies,  to 
advise  the  Banks  on  low-  and  moderate- 
income  housing  programs  and  needs  in 
the  District  and  on  the  utilization  of 
Bank  advances  for  such  purposes.  See 
12  U.S.C  1430(j)(ll).  While 
acknowledging  that  officials  of  state  and 
local  housing  finance  agencies  make 
valuable  contributions  to  the  Advisory 
Councils,  the  supporters  of  this 
viewpoint  argue  that  these  agencies 
have  opportunities  to  influence  the 
allocation  of  housing  finance  credit 
through  means  other  than  by  voting 
representation  on  the  Advisory 
Councils. 

The  Board  specifically  requests 
comments  on  whether  or  not  officials  of 
state  and  local  housing  finance  agencies 
should  be  able  to  vote  on  the  Advisory 
Coxmcils  and  whether  their 
representation  should  be  limited  so  that 
it  does  not  constitute  an  imdue 
proportion  of  the  Advisory  Council 
membership. 

Section  960.21(a)(4)  of  the  proposed 
rule  provides  that  Advisory  Council 
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members  shall  serve  for  terms  of  two  or 
three  years,  as  determined  by  the  Bank 
and  set  forth  in  its  AHP  implementation 
plan.  The  Board  is  proposing  to  give  the 
Banks  the  option  of  appointing 
Advisory  Council  members  for  three- 
year  terms  in  order  to  allow  the  Banks 
to  benefit  from  the  experience  and 
familiarity  with  the  AHP  that  Advisory 
Council  members  develop  the  longer 
they  serv’e  on  an  Advisory  Council.  In 
addition,  §  960.21(a)(4)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board’s  existing  AHP  regulation  that 
terms  of  Advisory  Council  members 
shall  be  staggered  to  provide  continuity 
and  experience  in  service.  See  12  CFR 
960.14(f).  The  proposed  rule  requires 
the  Banks  to  explain  in  their  AHP 
implementation  plans  how  Advisory 
Council  member  terms  will  be 
staggered. 

Action  960.21(a)(4)  of  the  proposed 
rule  contains  a  new  provision  limiting 
an  Advisory  Council  member  to  six 
years  of  consecutive  service.  The  Bank 
may  set  its  own  limits  on  consecutive 
terms  within  the  six-year  limit.  This 
provision  is  intended  to  ensure  that  the 
membership  of  the  Advisory  Councils 
reflects  the  diverse  and  changing 
viewpoints  of  private  sector  community 
and  nonproht  organizations  on  the  low- 
income  housing  programs  and  needs  of 
the  Bank  Districts. 

Section  960.21(a)(5)  of  the  proposed 
rule  provides  that  an  Advisory  Council 
member  who,  subsequent  to 
appointment,  is  no  longer  employed  by 
or  associated  with  a  community  or 
nonprofit  organization  actively  involved 
in  providing  or  promoting  low-  or 
moderate-income  housing  in  the  Bank’s 
District  may  continue  to  serve  on  the 
Advisory  Council  until  the  end  of  his  or 
her  term.  Allowing  the  Advisory 
Council  member  to  serve  out  the 
remainder  of  his  or  her  term  promotes 
continuity  in  the  collective  experience 
of  the  Advisory  Council.  Further,  the 
member  may  still  have  relevant 
experience  related  to  low-income 
housing  needs  in  the  District,  which 
may  continue  to  benefit  the  Advisory 
Council.  However,  the  Board  recognizes 
that  the  Advisory  Council  member  may 
no  longer  represent  the  interests  of  the 
community  and  nonprofit  sector. 
Therefore,  the  Board  specifically 
requests  comments  on  this  provision  of 
the  proposed  rule.  The  Board  also 
specifically  requests  comments  on 
whether  a  member  who  is  no  longer 
employed  by  or  associated  with  a 
community  or  nonprofit  organization 
should  be  entitled  to  vote  on  the 
Advisory  Coimcil  if  he  or  she  becomes 
a  state  or  local  housing  finance  agency 
official. 


Section  960.21(b)  of  the  proposed  rule 
provides  that  each  Advisory  Council 
shall  elect  from  among  its  voting 
members  a  chairperson  and  a  vice 
chairperson. 

Section  960.21(c)  of  the  proposed  rule 
carries  forward  the  requirement  of  the 
Board’s  existing  AHP  regulation  that 
each  Advisory  Council  shall  designate  a 
member,  or  request  that  a  member  of  the 
Bank’s  staff  be  designated,  to  act  as 
secretary  to  the  Advisory  Council.  See 
12  CFR  960.14(g).  The  secretary  shall 
record  and  maintain  the  minutes  of  the 
meetings  of  the  Advisory  Coimcil, 
which  shall  contain,  among  other 
things,  a  record  of  the  persons  present, 
a  description  of  the  matters  discussed, 
and  recommendations  made.  The 
person  acting  as  secretary  at  a  meeting 
shall  certify  to  the  accuracy  of  the 
minutes  of  that  meeting. 

Section  960.21(d)(1)  of  the  proposed 
rule  adds  a  new  requirement  that,  prior 
to  the  approval  of  the  Bank’s  proposed 
AHP  implementation  plan  by  the  Bank’s 
board  of  directors,  the  Bank’s  Advisory 
Council  shall  review  the  proposed  AHP 
implementation  plan  and  provide  its 
recommendations  to  the  Bank’s  board  of 
directors  pursuant  to  the  requirements 
of  §  960.2(c)  discussed  above  under  the 
section  on  the  adoption  of  the  AHP 
implementation  plan.  This  provision  is 
intended  to  give  the  Advisory  Councils 
a  greater  role  in  advising  the  Banks  on 
how  AHP  funds  should  be  allocated  to 
meet  the  low-income  housing  needs  in 
their  Districts. 

Section  960.21(d)(2)  of  the  proposed 
rule  adds  a  new  requirement  that  upon 
request  of  the  Advisory  Council,  the 
Bank  shall  provide  the  Advisory 
Council  with  copies  of  any  AHP 
applications  from  prior  AHP  funding 
cycles.  The  Board  is  aware  that  some 
Banks  have  already  adopted  this 
practice.  This  requirement  is  intended 
to  aid  the  Advisory  Council  members  in 
evaluating  how  the  AHP  application 

riorities  and  scoring  criteria  adopted 

y  the  Bank  in  its  AHP  implementation 
plan  affect  the  allocation  of  AHP  funds 
among  different  types  of  housing 
projects.  Further,  this  requirement  is 
subject  to  any  limitations  of  other  laws 
that  may  require  the  Bank  to  keep 
information  in  an  AHP  application 
confidential.  The  Bank  may  require 
Advisory  Council  members  to  agree  to 
keep  all  or  parts  of  AHP  applications 
confidential.  The  Board  specifically 
requests  comments  on  the  advantages 
and  disadvantages  of  allowing  Advisory 
Council  members  to  examine  AHP 
applications  received  by  the  Bank  in 
prior  AHP  funding  cycles. 

Section  960.21(e)  of  the  proposed  rule 
carries  forward  the  requirement  in  the 


Board’s  existing  AHP  regulation  that  the 
Advisory  Council  shall  meet  with 
representatives  of  the  board  of  directors 
of  the  Bank  at  least  quarterly  to  advise 
the  Bank  on  low-  and  moderate-income 
housing  programs  and  needs  in  the 
Bank’s  District  and  on  the  utilization  of 
AHP  subsidized  advances  and  direct 
subsidies  for  these  purposes.  See  12 
CFR  960.14(a). 

Section  960.21(f)  of  the  proposed  rule 
requires  each  Advisory  Council  to 
submit  to  the  Board  annually  by  March 
1  its  analysis  of  the  low-income  housing 
activity  of  its  Bank.  This  is  a  change 
from  the  January  31  date  in  the  Board’s 
existing  AHP  regulation,  and  is 
intended  to  give  the  Advisory  Councils 
sufficient  time  after  the  end  of  the  year 
to  compile  and  evaluate  year-end  data 
in  order  to  prepare  their  reports  to  the 
Board.  See  12  CFR  960.14(j). 

Section  960.21(g)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board’s  existing  AHP  regulation  that 
each  Bank  shall  reimburse  members  of 
its  Advisory  Council  for  transportation 
and  subsistence  expenses  they  incur  for 
each  day  devoted  to  attending  quarterly 
meetings  with  representatives  of  the 
board  of  directors  of  the  Bank.  See  12 
CFR  960.14(e).  Section  960.21(g)(2)  of 
the  proposed  rule  adds  a  new 
requirement  that  each  Bank  shall  pay 
members  of  its  Advisory  Council  a  fee 
for  each  day  devoted  to  attending 
quarterly  meetings  with  representatives 
of  the  board  of  directors  of  the  Bank. 

The  Board  is  proposing  this  change  in 
light  of  the  additional  responsibility 
given  to  Advisory  Council  members 
under  the  proposed  rule  to  advise  the 
Banks  on  preparation  of  the  AHP 
implementation  plans.  The  Board 
specifically  requests  comments  as  to 
whether  the  Banks  should  be  required  to 
pay  fees,  and  whether  the  amount  to  be 
paid  should  be  set  forth  in  the  final  AHP 
rule  so  that  a  uniform  fee  is  paid  to  all 
Advisory  Council  members,  or  whether 
the  fees  should  be  set  by  the  board  of 
directors  of  each  Bank. 

Q.  Effective  Dates 

Section  960.22  of  the  proposed  rule 
provides  that,  if  published  as  a  final 
rule,  this  part  shall  become  effective  30 
days  from  such  publication  in  the 
Federal  Register.  In  addition,  the 
provisions  of  this  part,  or  portion 
thereof,  may  be  applied  to  projects 
approved  for  AHP  funding  prior  to  the 
effective  date  of  the  final  rule  to  the 
extent  all  relevant  parties  agree  thereto 
in  writing.  The  Finance  Board  would 
not  need  to  approve  any  such 
retroactive  application  of  the  final  rule. 
This  proposed  provision  is  intended  to 
allow  the  retroactive  application  to 
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existing  AHP  projects  of  provisions  of 
the  revised  AHP  rule  that  are  less 
restrictive  than  existing  AHP 
requirements,  to  the  extent  all  relevant 
parties  (the  Bank,  the  applicant,  the 
sponsor,  the  owner,  and  if  applicable, 
the  loan  fund  or  loan  consortium)  agree 
to  such  application  of  the  new 
provisions.  The  Board  specifically 
requests  comments  on  this  proposed 
provision. 

III.  Regulatory  Flexibility  Act 
The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  “small  entities,”  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 


See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  section  605(b),  the  Finance 
Board  hereby  certifies  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

rv.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35.  The  title,  description 

Estimated  Annual  Reporting  Burden 


of  need  and  use.  and  the  respondent 
description  for  the  information 
collection  requirements  are  discussed  in 

the  SUPPLEMENTARY  INFORMATION. 

Any  comments  on  the  proposed 
information  collections  should  be  sent 
to  Gary  VVaxman,  Paperwork  Reduction 
Project,  OMB,  room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

In  accordance  with  5  CFR  1320.12 
and  1320.15,  the  following  table 
discloses  the  estimated  annual  reporting 
burden  for  each  collection  of 
information  in  the  proposed  rule: 


Description  of  information  collected  ■ 

Average  No.  of 
respondents 

Average  No.  of 
responses  per-  - 
respondent 

Total  average 
responses 

Average  hours 
per  response 

Total  average 
hours 

1.  AHP  application  . . . 

1800 

1 

1800 

16.00 

28,800.0 

2.  Summary  of  approved  AHP  applica- 

12 

3 

36 

20.00 

720.0 

tions. 

3.  Request  for  modification  of  ap- 

100 

1 

100 

2.00 

200.0 

proved  AHP  application. 

4.  Summary  of  approved  modifications 

12 

4 

48 

4.00 

192.0 

to  approved  AHP  applications. 

5.  Request  for  waiver  of  AHP  remedial 

75 

1 

75 

10.00 

750.0 

actions. 

6.  Advisory  council  report  _ 

12 

1 

12 

200.00 

2,400.0 

Totals  . . . 

2,011 

2 

3,872 

8.54* 

33,066.9 

‘Weighted  average  hours  per  response. 


List  of  Subjects  in  12  CFR  Part  960 

Credit,  Federal  home  loan  banks. 
Housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 
amend  chapter  IX,  title  12,  subchapter 
E.  Code  of  Federal  Regulations,  by 
revising  part  960  to  read  as  follows; 

SUBCHAPTER  E— AFFORDABLE  HOUSING 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

Subpart  A — Definitions 

Sec. 

960.1  Definitions. 

Subpart  B — Establishment  of  AHP 

960.2  Bank  establishment  of  AHP  and 
adoption  of  AHP  implementation  plan. 

Subpart  C— AuthorUced  and  Required  Uses 
of  AHP  Subsidized  Advances  or  Direct 
Subsidies 

960.3  Authorized  uses  of  AHP  subsidized 
advances  or  direct  subsidies. 

960.4  Specific  use  requirements  for  AHP 
subsidized  advances  or  direct  subsidies. 

960.5  Long-term  requirements. 


Subpart  D — Applications  for  AHP 

Subsidized  Advances  or  Direct  Subsidies 

960.6  Establishment  of  AHP  funding  cycles 
and  available  AHP  subsidies. 

960.7  AHP  application  approval  process. 

Subpart  E— Requirements  for  Approval  of 

AHP  Applications 

960.8  General  requirements  for  approval  of 
AHP  applications. 

960.9  Th^bold  criteria  for  approval  of 
AHP  applications. 

960.10  Scoring  of  AHP  applications. 

960. 1 1  Modifications  of  approved  AHP 
applications. 

Subpart  F— Use  and  Verification  at  Initial 

Disbursement  of  AHP  Subsidized  Advances 

or  Direct  Subsidies 

960.12  Use  of  AHP  subsidized  advances  or 
direct  subsidies  within  reasonable  period 
of  time  and  verification  of  reasonable 
progress. 

960.13  Verification  at  initial  disbursement 
of  AHP  subsidized  advances  or  direct 
subsidies. 

Subpart  G — Monitoring  and  Reporting 

Requirements 

960.14  Monitoring  requirements. 

960.15  Reporting  requirements. 


Subpart  H — Corrective  and  Remedial 
Actions  for  Fraud  or  Non-Compliance  With 
AHP  Requirements 

960.16  Corrective  and  remedial  actions  for 
fraud  or  non-compliance. 

Subpart  I — AHP  Applications  Involving 
Loan  Fuiuls  and  Loan  Consortia 

960.17  AHP  applications  involving  loan 
funds  and  loan  consortia. 

Subpart  J— Required  AHP  Contributions 

960.18  Required  annual  AHP  contributions. 

960.19  Temporary  suspension  of  AHP 
contributions. 

Subpart  K— Affordable  Housing  Reserve 
Fund 

960.20  Affordable  Housing  Reserve  Fund. 
Subpart  L— Advisory  Councils 

960.21  Advisory  Councils. 

Subpart  M — Effective  Dates 

960.22  Effective  dates. 

Authority:  12  U.S.C  1430(j). 

Subpart  A — Definitions 

§960.1  Definitions. 

As  used  in  this  pan: 

Act  means  the  Federal  Home  LOax* 
Bank  Act,  as  amended  (12  U.S.C.  1421 
throu^  1449). 

Adjustment  for  household  size  means: 
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(1)  Adjusting  the  household  income 
limit  according  to  the  following 
adjustment  factors  for  households  of 
more  than  or  fewer  than  four  persons: 


(2)  For  each  person  in  excess  of  eight, 
eight  percent  of  the  four-person 
household  base  income  limit  shall  be 
added  to  the  income  limit  for  an  eight- 
person  household  for  the  area. 

Advance  means  a  loan  from  a  Bank 
that  is: 

(1)  Provided  pursuant  to  a  written 
agreement; 

(2)  Supported  by  a  note  or  other 
wTitten  evidence  of  the  borrower’s 
obligation;  and 

(3j  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  part  935  of 
this  chapter. 

Affordable  for  low-  or  moderate- 
income  households  means: 

(1)  For  purposes  of  rental  housing 
units,  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  (assuming  a 
household  size  of  1.5  persons  per 
bedroom  or  1.0  person  per  unit  without 
a  separate  bedroom)  which  has  an 
income  of  80  percent  of  the  median 
income  for  the  area,  as  adjusted  and 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development, 
except  that  in  areas  where  the  Secretary 
of  Housing  and  Urban  Development 
adjusts  this  income  figure  downward 
because  of  prevailing  construction  costs, 
low  housing  costs,  or  unusually  high' 
household  incomes,  then  "affordable  for 
low-  or  moderate-income  households” 
means  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  which  has  an 
Income  of  80  percent  of  the  median 
income  for  the  area,  as  published  by  the 
U.S,  Department  of  Housing  and  Urban 
Development,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  of 
Housing  and  Urban  Development  for 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes;  or 

(2)  If  a  rental  housing  unit  is  tai^eted 
to  households  whose  income  is  less 
than  80  percent  of  the  median  income 
for  the  area,  then  "affordable  for  low-  or 


moderate-income  households”  means 
that  the  rent,  including  reasonable 
utility  costs,  charged  to  a  household  for 
such  unit  does  not  exceed  30  percent  of 
the  maximum  qualifying  income  of  the 
targeted  households  of  &e  size  expected 
to  occupy  the  xmit. 

Affordable  for  very  low-income 
households  means; 

(1)  For  purposes  of  rental  housing 
units,  that  rents,  including  reasonable 
utility  costs,  cheirged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  (assuming  a 
household  size  of  1.5  persons  per 
bedroom  or  1.0  person  per  unit  without 
a  separate  bedroom)  which  has  an 
income  of  50  percent  of  the  median 
income  for  the  area,  as  adjusted  and 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development, 
except  that  in  areas  where  Ae  Secretary 
of  Housing  and  Urban  Development 
adjusts  this  income  figure  downward 
because  of  prevailing  construction  costs, 
low  housing  costs,  or  unusually  high 
household  incomes,  then  "affordable  for 
very  low-income  households”  means 
that  rents,  including  reasonable  utility 
costs,  charged  to  households  for  such 
units  do  not  exceed  30  percent  of  the 
income  of  a  household  which  has  an 
income  of  50  percent  of  the  median 
income  for  the  area,  as  published  by  the 
U.S.  Department  of  Housing  and  Urban 
Development,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  of 
Housing  and  Urban  Development  for 
prevailing  construction  costs,  low 
housing  costs,  or  iinusually  high 
household  incomes. 

(2)  If  a  rental  housing  imit  is  targeted 
to  a  household  whose  income  is  less 
than  50  percent  of  the  median  income 
for  the  area,  then  "affordable  for  very 
low-income  households”  means  that  the 
rent,  including  reasonable  utility  costs, 
charged  to  a  household  for  such  unit 
does  not  exceed  30  percent  of  the 
maximum  qualifying  income  of  the 
targeted  households  of  the  size  expected 
to  occupy  the  \mit. 

AHP  means  the  Affordable  Housing 
Program  established  pursuant  to  this 
part. 

Applicant  means  a  member  that 
applies  to  the  Bank  of  which  it  is  a 
member  for  AHP  funds  to  be  used 
pursuant  to  the  requirements  of  this 
part. 

Area  means,  for  purposes  of  defining 
"median  income  for  the  area,”  a 
metropolitan  statistical  area,  a  county, 
or  a  nonmetropolitan  area,  as 
established  by  the  U.S,  Office  of 
Management  and  Budget. 


Bank  means  a  Federal  Home  Loan . 
Bank  established  imder  the  authority  of 
the  Act. 

Board  means  the  Federal  Housing 
Finance  Board. 

Cost  of  funds  means  the  estimated 
cost  of  issuing  Bank  System 
consolidated  obligations  with  maturities 
comparable  to  the  maturity  of  the  AHP 
subsidized  advance,  as  published  from 
time  to  time  by  the  Bank  System’s  Office 
of  Finance. 

Direct  subsidy  means  the  direct  cash 
payments  of  AHP  funds  made  to  the 
applicant  by  the  Bank. 

Loan  consortium  means: 

(1)  A  nonprofit  or  for-profit 
corporation  whose  members  are 
regulated  financial  institutions 
including  at  least  one  Bank  member  and 
that  provides  housing  loans  that  benefit 
low-  or  moderate-income  households;  or 

(2)  A  group  of  regulated  financial 
institutions  including  at  least  one  Bank 
member  that  have  entered  into  a  legal 
agreement  with  each  other  to  jointly 
make  loans  to  finance  housing  for  low- 
or  moderate-income  households. 

Loan  fund  means  a  nonprofit  or  for- 
profit  organization  that  is  not  owned  or 
controlled  by  a  regulated  financial 
institution  and  which  aggregates  capital 
from  public  and  private  sources  to 
provide  financing  for  housing  for  low- 
or  moderate-income  households. 

Low-  or  moderate-income  household 
means  a  household  which  has  an 
income  of  80  percent  or  less  of  the 
median  income  for  the  area,  as  adjusted 
and  published  by  the  U.S.  Department 
of  Housing  and  Urban  Development, 
except  that  in  areas  where  the  Secretary 
of  Housing  and  Urban  Development 
adjusts  this  figure  downward  because  of 
prevailing  construction  costs,  low 
bousmg  costs,  or  unusually  high 
household  incomes,  then  "low-  or 
moderate-income  household”  means  a 
household  which  has  an  income  of  80 
percent  or  less  of  the  median  income  for 
the  area,  as  published  by  the  U.S. 
Department  of  Housing  and  Urban 
Development,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  of 
Housing  and  Urban  Development  for 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes. 

Low-  or  moderate-income 
neighborhood  means  any  nei^borhood 
in  which  51  percent  or  more  of  the 
households  are  low-  or  moderate- 
income  households. 

Member  means  an  institution  that  has 
been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  933.7 
and  933.11  of  this  chapter. 
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Neighborhood  means  a  census  tract;  a 
combination  of  census  tracts;  or  a 
geographic  location  designated  in 
comprehensive  plans,  ordinances  or 
other  local  documents  as  a 
neighborhood,  village  or  similar 
geographical  designation  that  is  within 
the  boimdary  but  does  not  encompass 
the  entire  area  of  a  unit  of  general  local 
government  and  for  which  income 
information  is  available  to  determine 
the  percentage  of  households  with 
incomes  satisfying  the  requirements  of 
§  960.10(d)(5).  If  the  unit  of  general  local 
government  has  a  population  under 
25,000,  the  neighborhood  may,  but  need 
not,  encompass  the  entire  area  of  a  unit 
of  general  local  government. 

Net  earnings  of  a  Bank  means  the  net 
earnings  of  a  Bank  for  a  calendar  year 
after  deducting  the  Bank’s  pro  rata  share 
of  the  annual  contribution  to  the 
Resolution  Funding  Corporation 
required  under  section  21A  or  2lB  of 
the  Act  (12  U.S.C.  1441a,  1441b),  and 
before  declaring  any  dividend  under 
section  16  of  the  Act  (12  U.S.C.  1436). 

Nonprofit  organization  means  a 
private  organization  that  is  a  tax-exempt 
entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501(c)),  or  a  private  nonprofit 
organization  that  is  organized  or 
chartered  under  state  or  local  laws  and 
has  no  part  of  its  net  earnings  inuring 
to  the  benefit  of  any  member,  founder, 
contributor  or  individual. 

Remaining  useful  life  means  the 
period  during  which  the  housing 
remains  in  a  condition  suitable  for 
occupancy,  assuming  normal 
maintenance  and  repairs  are  made  and 
major  systems  and  capital  components 
are  replaced  or  repaired  as  becomes 
necessary. 

Sponsor  means  a  nonprofit  or  for- 
profit  organization  or  public  entity  that 
is  integrally  involved  in  a  rental  housing 
project  by  owning  or  being  the  general 
partner  of  a  partnership  that  owns  the 
project,  or  that  is  integrally  involved  in 
exercising  control  over  an  owner- 
occupied  housing  project  by  developing 
the  project  or  by  qualifying  borrowers 
and  providing  or  arranging  financing  for 
the  owners  of  the  housing  units. 

State  means  a  state  of  the  United 
States,  the  District  of  Columbia,  Guam, 
Puerto  Rico,  or  the  U.S.  Virgin  Islands. 

Subsidized  advance  means  an 
advance  whose  interest  rate  is  reduced 
below  the  cost  of  funds,  with  the 
interest  rate  differential  subsidized 
using  AHP  funds  in  the  amount  of  the 
net  present  value  of  the  difference 
between  the  cost  of  funds  and  the  rate 
charged  on  the  subsidized  advance  over 
the  term  of  the  advance. 

Subsidy  means: 


(1)  The  direci  cash  payments  of  AHP 
funds  provided  by  the  Bank  to  the 
applicant;  or 

(2)  The  amount  of  AHP  funds 
necessary  to  compensate  the  Bank  for 
the  net  present  value  of  the  difference 
between  the  cost  of  funds  and  the  rate 
charged  on  the  subsidized  advance  to 
the  applicant  over  the  term  of  the 
advance. 

Very  low-income  household  means  a 
household  which  has  an  income  of  50 
percent  or  less  of  the  median  income  for 
the  area,  as  adjusted  and  published  by 
the  U.S.  Department  of  Housing  and 
Urban  Development,  except  that  in  areas 
where  the  Secretary  of  Housing  and 
Urban  Development  adjusts  this  figure 
downward  because  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes, 
then  “very  low-income  household” 
means  a  household  which  has  an 
income  of  50  percent  or  less  of  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development,  with 
adjustment  for  household  size,  but 
without  the  adjustments  made  by  the 
Secretary  of  Housing  and  Urban 
Development  for  prevailing  construction 
costs,  low  housing  costs,  or  unusually 
high  household  incomes. 

Subpart  B — Establishment  of  AHP 

§  960.2  Bank  establishment  of  AHP  and 
adoption  of  AHP  Implementation  plan. 

(a)  It  is  the  policy  of  the  Board  and  the 
Banks  to  promote  decent  and  safe 
affordable  housing  and  to  address 
critical  affordable  housing  needs 
through  providing  subsidized  advances 
and  direct  subsidies  to  members 
pursuant  to  this  part. 

(b)  Each  Bank’s  board  of  directors 
shall  establish  an  AHP,  which  shall  be 
funded  pursuant  to  the  requirements  of 
§  960.18.  The  Bank  shall  make 
subsidized  advances  to  applicants 
pursuant  to  its  AHP  and  shall  operate  its 
AHP  in  conformity  with  an  annual  AHP 
implementation  plan  and  the 
requirements  of  this  part.  Direct 
subsidies  provided  by  a  Bank  to 
applicants  pursuanfto  its  AHP  shall  be 
provided  in  conformity  with  the  Bank’s 
AHP  implementation  plan  and  the 
requirements  of  this  part.  Each  Bank’s 
AHP  implementation  plan  shall  be 
approved  by  the  Board  before  it  is 
effective.  The  Bank’s  AHP 
implementation  plan  shall  meet  the 
requirements  of  this  part,  and  shall 
include; 

(1)  The  Bank’s  AHP  funding  cycle 
schedule,  including  application  due 
dates,  as  required  by  §  960.6(a)(1); 


(2)  The  Bank’s  priorities,  and  scoring 
criteria  for  applications,  as  required  by 
§§  960.8(a)  and  960.10; 

(3)  The  Bank’s  procedures  to  ensure 
satisfaction  of  the  long-term 
requirement,  as  required  by  §  960.5 
(a)(1)  and  (b); 

(4)  The  Bank’s  requirements  for  and 
verification  procedures  concerning; 

(i)  The  use  of  subsidized  advances  or 
direct  subsidies  within  a  reasonable 
period  of  time  after  approval  of  an  AHP 
application,  as  required  by  §  960.12(a); 
or 

(ii)  The  use  of  loans  or  grants  within 
a  reasonable  period  of  time  after 
repayment  of  such  funds  to  a  loan  fund 
or  loan  consortium,  as  required  by 

§  960.17(c)(5); 

(5)  The  Bank’s  verification  procedures 
upon  initial  disbursement  of  subsidized 
advances  or  direct  subsidies,  as  required 
by  §960.13; 

(6)  The  Bank’s  monitoring  plan,  as 
required  by  §  960.14(b); 

(7)  The  Bank’s  reporting  requirements 
for  appUcants  during  the  construction  or 
rehabilitation  phase,  as  required  by 

§  960.15(b)(2); 

(8)  An  explanation  of  circumstances 
justifying  undue  hardship  waivers  by 
the  Bank  of  imposition  of  remedial 
actions,  as  required  by  §  960.16  (c)(1) 
and  (d)(1):  and 

(9)  The  Bank’s  determination 
regarding  the  number  of  persons  that 
may  serve  on  the  Bank’s  Advisory 
Council  and  their  terms,  as  required  by 
§  960.21(a)  (l)and  (4). 

(c)  The  Bank’s  proposed  AHP 
implementation  plan  shall  be  submitted 
to  its  Advisory  Council  at  least  45 
calendar  days  before  it  is  considered  by 
the  Bank’s  board  of  directors.  The 
Advisory  Council  shall  review  the 
proposed  AHP  implementation  plan  and 
submit  its  recommendations  to  the 
Bank’s  board  of  directors  at  least  seven 
calendar  days  before  the  Bank’s  board  of 
directors  is  scheduled  to  vote  on  the 
AHP  implementation  plan.  The  Bank’s 
board  of  directors  shall  vote  on  the 
proposed  AHP  implementation  plan, 
and  shall  submit  its  approved  plan  to 
the  Board  for  action.  The  Board  shall 
approve  or  disapprove  any  proposed 
AHP  implementation  plan  it  receives 
within  60  calendar  days  of  receipt.  A 
Bank’s  AHP  implementation  plan  must 
be  effective  at  least  45  calendar  days 
before  the  due  date  for  AHP 
applications.  Each  Bank  shall  submit  its 
AHP  implementation  plan  to  the  Board 
for  approval  no  later  than  180  calendar 
days  after  [the  publication  of  the  final 
rule  in  the  Federal  Register]. 

(d)  The  Bank’s  AHP  implementation 
plan  adopted  pursuant  to  this  section 
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shall  be  made  available  by  the  Bank  to 
the  public  upon  request. 

(e)  The  Board  will  approve  or 
disapprove  proposed  amendments  to  a 
Bank’s  approved  AIIP  implementation 
plan  submitted  by  the  Bank  within  60 
calendar  days  of  receipt. 

Subpart  C — Authorized  and  Required 
Uses  of  AHP  Subsidized  Advances  or 
Direct  Subsidies 

§  960.3  Authorized  uses  of  AHP 
subsidized  advances  or  direct  subsidies. 

(a)  General.  Applicants  may  use 
subsidized  advances  or  direct  subsidies 
received  from  a  Bank  pursuant  to  this 
part  only  for  the  uses  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section 
and  subject  to  the  long-term 
requirements  set  forth  in  §  960.5. 

(b)  Owner-occupied  bousing  units. 
Applicants  may  use  subsidized 
advances  or  direct  subsidies  received 
from  a  Bank  pursuant  to  this  part  to 
finance  tlie  purchase,  construction  or 
rehabilitation  of  owner-occupied 
housing  units  by  or  for  low-  or 
moderate-income  households. 

(c)  Rental  housing  units.  Applicants 
may  use  subsidized  advances  or  direct 
subsidies  received  from  a  Bank  pursuant 
to  this  part  to  finance  the  purchase, 
construction  or  rehabilitation  of  rental 
housing  units,  at  least  20  percent  of  the 
units  of  which  will  be  occupied  by  and 
affordable  for  very  low-income 
households. 

$  960.4  Specific  use  requirements  for  AHP 
subsidized  advances  or  direct  subsidies. 

(a)  Examples  of  specific  authorized 
and  unauthorized  uses.  (1)  Authorized 
uses  of  subsidized  advances  or  direct 
subsidies  include,  but  are  not  limited  to. 
the  following  costs  related  to  the  . 
purchase,  construction  or  rehabilitation 
of  housing: 

(i)  Real  property  purchase  and 
improvement  costs; 

(ii)  Construction  or  rehabilitation 
costs,  including  labor  and  materials,  and 
contractor  profit  and  overhead 
allowances; 

(iii)  Costs  integral  to  the  purchase  or 
development  of  housing  including,  but 
not  limited  to,  project-related:  ’ 
Architectural,  inspection  and 
engineering  fees;  local  building  permit 
and  planning  fees;  accoimting  costs; 
survey  costs;  appraisal  fees;  title 
insurance  and  other  insurance  costs; 
performance  bond  and  other  bond  fees; 
recording  fees;  credit  report  fees; 
property  taxes;  residential  relocation 
costs  where  such  costs  are  part  of  a 
relocation  plan;  legal  fees;  syndication 
fees;  costs  of  translating  resident 
documents  to  another  language;  loan 


commitment,  loan  origination  and  other 
loan  financing  fees  for  administrative 
costs  other  than  costs  of  administering 
the  AHP  award;  developer’s  fees;  and 
marketing  costs; 

(iv)  Prepayment  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  that  is  prepaid  in  connection 
with  the  purchase,  construction  or 
rehabilitation  of  housing,  if  the 
applicant  requires  the  borrower  to  pay 
such  fee; 

(v)  Capitalization  of  reserve  fund(s) 
necessary  for  the  successful  operation  of 
rental  housing  projects,  including 
replacement  reserves,  rent-up  reserves, 
operating  deficit  reserves,  and  sinking 
fund  reserves  used  for  the  transfer  of  the 
project  to  nonprofit  ownership  when 
associated  with  a  low  income  housing 
tax  credit  transaction  (26  U.S.C.  42); 

(vi)  Cancellation  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  commitment  that  is  canceled 
and  converted  to  and  disbursed  as  a 
direct  subsidy  in  connection  with  the 
purchase,  construction  or  rehabilitation 
of  housing,  if  the  applicant  requires  the 
borrower  to  pay  such  fee; 

(vii)  Refinancing  of  an  existing  loan  in 
conjunction  with  the  purchase, 
construction  or  rehabilitation  of 
housing,  provided  the  subsidized 
advance  or  direct  subsidy  and  the 
proceeds  of  the  refinancing  are  used 
only  to  retire  existing  debt  and  to 
benefit  low-  or  moderate- income 
households  and,  in  the  case  of 
refinancing  in  order  to  rehabilitate  a 
project,  there  is  a  minimum  of  $2,500 
per  unit  spent  on  such  rehabilitation; 
and 

(viii)  Tenant  services,  tenant 
counseling  and  homeowner  counseling 
costs  that  are  a  condition  imposed  by  a 
lender  to  obtain  financing  from  such 
lender  and  which  are  necessary  for  the 
successful  operation  of  the  project. 

(2)  Uses  of  subsidized  advamces  or 
direct  subsidies  that  are  not  authorized 
include,  but  are  not  limited  to.  AHP 
administrative  costs  of  the  applicant  or 
the  Bank. 

(b)  Use  of  funds  requirements.  (l)(i) 
The  total  amount  of  a  direct  subsidy 
provided  by  the  Bank  to  an  applicant 
under  this  section  must  be  passed  on  by 
the  applicant  to  the  recipient. 

(ii)  An  applicant  receiving  a 
subsidized  advance  from  a  Bank  shall 
extend  credit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  on  the  subsidized  advance  plus 
an  interest  rate  spread  approved  by  the 
Bank. 

(2)  If  an  applicant  receives  a 
subsidized  advance  or  direct  subsidy 
from  a  Bank  or  prepayment  of  a  loan 
originally  made  under  the  AHP,  any 


interest  or  other  income  earned  by  the 
applicant  on  such  funds,  not  including 
any  approved  fee  or  interest  rate  spread 
charged  to  the  borrower,  must  be 
forwarded  to  the  Bank  to  be  used  for 
additional  AHP  projects,  except  for 
interest  or  other  income  earned  by  the 
applicant  within  30  calendar  days  of 
receiving  the  subsidized  advance  or 
direct  subsidy  or  of  receiving 
prepayment  of  a  loan  originally  made 
under  the  AHP. 

(3)  A  direct  subsidy  received  by  an 
applicant  from  a  Bank  that  is  provided 
by  such  applicant  to  a  sponsor  may  be 
lent  by  the  sponsor  in  connection  with 
an  AHP  rental  housing  project  involving 
low-income  housing  tax  credits, 
provided  the  subsidy  is  lent  by  the 
sponsor  for  a  term  of  not  less  Aan  30 
years,  with  all  principal  and  interest 
pa>Tnents  deferred  until  the  end  of  such 
term.  If  such  a  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  direct  subsidy  must  be 
repaid  to  the  Bank. 

(4)  If  an  applicant  receives  a 
subsidized  advance  or  direct  subsidy 
from  a  Bank,  and  in  turn  provides  both 
a  loan  and  a  grant  to  a  borrower  and 
charges  an  origination  fee  for  providing 
the  loan,  then  any  fee  charged  by  the 
applicant  for  providing  the  grant  may 
not  be  paid  with  the  AHP  subsidized 
advance  or  direct  subsidy. 

§  960.5  Long-term  requirements. 

(a)  Rental  housing  units.  (1)  At  least 
20  percent  of  the  rental  housing  units  in 
a  project  financed  under  the  AHP  with 
subsidized  advances  or  direct  subsidies 
shall  remain  affordable  for  and  occupied 
by  very  low-income  households  for  a 
minimum  period  of  30  years  or,  at  the 
election  of  the  sponsor,  the  remaining 
useful  life  of  such  units,  except  as 
provided  in  paragraph  (a)(3)  of  this 
section.  An  applicant  and  the  project 
sponsor  shall  state  in  the  AHP 
application  their  commitment  regarding 
satisfaction  of  the  long-term  income- 
eligibility,  affordability  and  income¬ 
targeting  requirements  contained  in  this 
paragraph  (a)(1).  An  applicant  may 
commit  to  maintain  additional  units  as 
affordable  for  and  occupied  by  low-  or 
moderate-income  households,  which 
commitment  shall  be  for  a  minimum 
period  of  30  years  or,  at  the  election  of 
the  sponsor,  the  remaining  useful  life  of 
such  units,  except  as  provided  in 
paragraph  (a)(3)  of  this  section.  The 
Bank’s  AHP  implementation  plan  shall 
set  forth  the  procedures  that  ihe  Bank 
will  follow  to  effectively  implement  the 
reguirements  of  this  paragraph  (a)(1). 

(2)  A  household  occupying  a  rental 
housing  unit  subject  to  the  income¬ 
targeting  requirement  of  paragraph  (a)(1) 
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of  this  section  is  required  to  satisfy  the 
income-eligibility  requirement  of  such 
paragraph  applicable  to  such  income- 
targeted  unit,  as  committed  to  in  the 
AHP  application,  upon  initial 
occupancy.  The  household  may 
continue  to  occupy  the  income-targeted 
unit  even  if  its  income  increases  above 
the  income-eligibility  requirement  for 
such  unit.  The  unit  may  continue  to 
count  toward  meeting  the  income¬ 
targeting  requirement  committed  to  in 
the  AHP  application,  provided  the  rent 
charged  remains  affordable  to  the 
household  as  defined  in  §  960.1; 
however,  if  the  household’s  income 
rises  above  140  percent  of  the  income¬ 
targeting  level  committed  to  in  the  AHP 
application,  the  sponsor  must  make  the 
next  available  rental  housing  unit  in  the 
project  affordable  to  and  available  for 
occupancy  by  a  household  whose 
income  is  at  or  below  the  income¬ 
targeting  level  committed  to  in  the  AHP 
application  for  the  original  unit,  and 
once  the  next  available  rental  housing 
unit  is  so  occupied,  the  rent  charged  on 
the  xmit  occupied  by  the  household 
whose  income  has  risen  shall  no  longer 
be  subject  to  the  requirement  that  it  be 
affordable  for  households  at  the  income¬ 
targeting  level  conunitted  to  in  the  AHP 
application. 

(3)  An  owmer  of  an  AHP-assisted 
rental  housing  project  may  sell  the 
project  prior  to  the  end  of  the  long-term 
period  during  which  the  project’s  rental 
units,  or  applicable  portion  thereof, 
must  remain  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application;  however,  either: 

(i)  The  purchaser  must  agree  to 
continue  the  project’s  rental  units,  or 
applicable  portion  thereof,  as  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the’ levels 
committed  to  in  the  AHP  application  for 
the  remainder  of  the  long-term  period 
committed  to  in  the  AHP  application, 
and  must  agree  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller;  or 

(ii)  If  the  purchaser  does  not  satisfy 
the  requirements  of  paragraph  (aK3)(i)  of 
this  section,  and  if  the  Bank  provided  a 
direct  subsidy  to  the  applicant  which 
was  passed  on  as  a  grant  to  the  seller, 
the  seller  must  repay  a  pro  rata  portion 
of  the  grant  as  provided  in 

§  960.16(d)(1);  or 

(iii)  If  the  purchaser  does  not  satisfy 
the  requirements  of  paragraph  (a)(3)(i)  of 
this  section,  and  if  the  Bank  provided  a 
subsidized  advance  to  the  applicant 
which  in  turn  provided  a  below  market 
rate  loan  to  the  seller,  then  the 
provisions  of  §  960.16(d)(2)  shall  apply. 


(b)  The  Bank’s  AHP  implementation 
plan  shall  permit  the  owner  of  an  AHP- 
assisted  rental  housing  project  to  sell 
such  project  as  provided  for  in 
paragraph  (a)(3)  of  this  section. 

Subpart  D— Applications  for  AHP 
Subsidized  Advances  or  Direct 
Subsidies 

§  960.6  Establishment  of  AHP  funding 
cycles  and  available  AHP  subsidies. 

(a)  Establishment  of  AHP  funding 
cycles.  (1)  Each  Bank  shall  establish  at 
least  two  but  no  more  than  four  AHP 
funding  cycles  per  year  during  which 
applications  for  subsidized  advances  or 
direct  subsidies  will  be  accepted.  The 
schedule  for  such  funding  cycles, 
including  application  due  dates,  is  to  be 
determined  by  the  Bank  in  its 
discretion,  but  shall  allow  for  sufficient 
time  intervals  to  ensure  an  adequate 
pool  of  applicants  to  compete  in  each 
funding  cycle.  The  funding  cycle 
schedule,  including  apphcation  due 
dates,  shall  be  described  in  detail  in  the 
Bank’s  AHP  implementation  plan. 

(2)  Each  Bank  shall  inform  the  general 
public  and  its  members  of  the  number 
and  dates  of  its  AHP  funding  cycles  for 
the  year  and  the  approximate  amount  of 
available  AHP  subsidies  for  each 
funding  cycle  at  least  45  calendar  days 
before  the  due  date  for  AHP 
applications  for  the  first  funding  cycle 
for  the  year. 

(b)  Available  AHP  subsidies.  Each 
Bank  shall  allocate  comparable  amounts 
of  AHP  subsidies  for  each  AHP  funding 
cycle  during  the  year. 

§  960.7  AHP  application  approval  process. 

(a)  Application.  Each  Bank  shall 
require  applicants  for  subsidized 
advances  or  direct  subsidies  to  submit 
to  the  Bank  an  application  which,  at  a 
minimum,  contains  all  of  the 
information  described  in  this  paragraph 
and  any  other  information  which  the 
'Bank  determines  is  necessary  in  order  to 
take  action  on  such  application 
pursuant  to  this  part,  including  the 
following; 

(1)  A  concise  description  of  the 
purpose  of  the  request  and  proposed 
uses  of  the  funds,  and  its  relationship  to 
the  priorities  identified  in  §  960.10(d), 
the  targeting  criterion  identified  in 

§  960.10(e),  and  the  other  objectives 
identified  in  §  960.10(f); 

(2)  A  statement  of  how  the  project 
will  satisfy  the  authorized  uses  and 
long-term  requirements,  including  a 
description  of  legal  mechanisms  to  be 
used  to  ensure  compliance  by  the 
project  with  such  requirements, 
contained  in  §§960.3  emd  960.5; 


(3)  A  statement  of  how  the  project 
will  comply  with  the  fair  housing  law 
requirement  contained  in  §  960.9(b); 

(4)  A  statement  of  how  the  project 
will  satisfy  the  feasibility  requirement 
contained  in  §  960.9(d); 

(5)  A  statement  of  how  the  project’s 
sponsor  satisfies  the  qualification 
reouirement  contained  in  §  960.9(e); 

(^6)  A  statement  of  whether  a 
subsidized  advance  or  direct  subsidy 
has  been  requested  and  the  amount  of 
such  funds  requested; 

(7)  A  disclosure  of  whether  or  not  the 
applicant  has  a  direct  or  indirect 
interest  in  the  property  or  project.  If  the 
applicant  has  an  interest  in  the  property 
and  the  application  is  approved,  then 
prior  to  the  transfer  of  AHP  funds  to  the 
project,  an  independent  current 
appraisal  of  the  fair  market  value  of 
such  property  must  be  provided,  unless 
the  applicant  demonstrates  that  the 
property  is  being  sold  or  otherwise 
transferred  to  the  sponsor  at  a  price 
substantially  below  the  fair  market 
value; 

(8)  A  statement  of  the  project’s  costs; 
and 

(9)  A  certification  from  the 
applicant’s,  the  sponsor’s  and  the  loan 
fund’s  or  loan  consortium’s  board  of 
directors,  or  president  or  senior  officer 
if  so  delegated  by  the  board  of  directors, 
that  the  applicant,  the  sponsor  and  the 
loan  fund  or  loan  consortium  will 
comply  with  all  requirements  of  this 
part  and  all  obligations  committed  to  in 
the  AHP  application. 

(b)  Action  on  applications.  (1)  The 
Bank  shall  review,  score  and  take  action 
on  an  AHP  application  pursuant  to  the 
requirements  contained  in  §§  960.8, 
960.9  and  960.10,  and  shall  notify  the 
applicant  of  such  action  no  later  than  60 
calendar  days  after  the  application  due 
date  for  the  AHP  funding  cycle. 

(2)  The  board  of  directors  of  each 
Bank  shall  have  the  authority  to  approve 
or  disapprove  AHP  applications 
received,  and  may  delegate  such 
authority  to  the  president  or  other 
senior  officers  of  the  Bank. 

(3)  Within  30  calendar  days  of  each 
Bank’s  approval  of  the  AHP  applications 
for  a  given  AHP  funding  cycle,  the  Bank 
shall  forward  to  the  Board  a  summary  of 
each  approved  AHP  application.  The 
summary  shall: 

(i)  Briefly  describe  the  project, 
including  the  applicant,  the  loan  fund 
or  loan  consortium,  if  applicable,  and 
the  sponsor — whether  nonprofit,  for- 
profit  or  public  agency,  the  t>'pe  of 
housing,  the  location,  the  long-term 
period  committed  to,  the  number  of 
housing  imits  including  the  number  of 
units  affordable  for  very  low-,  low-  or 
moderate-income  households  or  for 
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households  at  any  other  income  levels 
committed  to  in  the  AHP  application, 
the  development  cost,  other  financing 
sources,  and  special  needs  populations 
served; 

(ii)  State  the  reason  for  the  points 
awarded  under  each  of  the  Bank’s 
scoring  criteria  for  the  project: 

(iii)  Indicate  whether  a  subsidized 
advance  or  direct  subsidy  was  approved 
by  the  Bank  for  the  project,  the  use  of 
such  funds,  and  the  amount  of  such 
funds  approved;  if  a  subsidized  advance 
was  approved,  the  summary  shall 
indicate  the  amount  of  the  advance,  the 
advance  rate,  the  amortization  schedule 
for  the  advance,  the  term  to  maturity, 
the  applicable  cost  of  funds,  and  the 
date  as  of  which  the  cost  of  funds  was 
I’.etermined; 

(iv)  Indicate  whether  the  project 
I  ^ceived  approval  in  a  prior  AHP 
funding  cycle,  or  if  the  project  is  an 
extension,  expansion,  continuation  or 
.  econfiguration  of  a  previously 
approved  AHP  project; 

(v)  Describe  how  the  project  will  be 
monitored  and  by  what  entity; 

(vi)  Describe  the  legal  mechanisms  to 
be  used  to  ensure  compliance  by  the 
project  with  the  long-term  requirement 
contained  in  §  960.5; 

(vii)  Include  a  summary  in  chart  form 
showing  all  AHP  applications  received 
by  the  Bank  in  the  particular  AHP 
funding  cycle,  with  the  score  each 
application  received  for  each  scoring 
criterion,  and  the  total  score  received  by 
each  project;  and 

(viii)  Include  any  other  information 
required  b}  the  Board. 

Subpart  E — Requirements  for  Approval 
of  AHP  Applications 

§  960.8  General  requirements  for  approval 
of  AHP  applications. 

(a)  Each  Bank  shall  evaluate  the  AHP 
applications  received  to  determine  if 
they  satisfy  the  threshold  criteria  in 

§  960.9.  All  applications  that  meet  the 
threshold  criteria  shall  be  scored 
pursuant  to  the  criteria  contained  in 
§  960.10,  as  set  forth  in  the  Bank’s 
approved  AHP  implementation  plan. 

(b)  The  Bank  shall  approve  the 
applications  in  descending  order 
starting  with  the  highest  scoring 
application  until  the  total  AHP  fimding 
amount  for  the  particular  funding  cycle, 
except  for  any  amount  insufficient  to 
fund  the  next  highest  scoring  project, 
has  been  allocate.  The  Bank  also  may 
approve  the  next  four  highest  scoring 
applications  as  alternates  and,  within 
one  year  of  approval  by  the  Bank,  may 
fund  such  alternates  if  any  previously 
committed  AHP  funds  become 
available. 


§  960.9  Threshold  criteria  for  approval  of 
AHP  applications. 

Threshold  criteria.  An  AHP 
application  must  meet  all  of  the 
threshold  criteria  set  forth  in  this 
section  in  order  to  be  considered  for 
scoring  under  §960.10  and  for  AHP 
funding  approval. 

(a)  Authorized  and  required  uses 
requirements.  The  AHP  application 
must  indicate  that  the  use  of  the 
subsidized  advance  or  direct  subsidy  set 
forth  in  the  AHP  application  for  the 
proposed  project  will  comply  with  the 
requirements  for  authorized  and 
required  uses  of  such  funds  contained 
in  §§  960.3,  960.4  and  960.5. 

(b)  Fair  housing  Jaw  requirements. 

The  AHP  application  must  indicate  that 
the  project  sponsor  will  comply  with 
any  applicable  fair  housing  law 
requirements  and  must  indicate  how  the 
sponsor  proposes  to  affirmatively 
further  compliance  with  such 
requirements. 

Cc)  Twenty  percent  requirement  and 
altematives.-^l)  General,  (i)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  a  Bank  shall  not  offer 
subsidized  advances  or  direct  subsidies 
to  applicants  in  excess  of  that  amount 
needed  to  reduce  the  monthly  housing 
costs  (as  defined  in  paragraph  (c)(l)(ii) 
of  this  section)  for  income-eligible 
households,  as  committed  to  in  the  AHP 
application,  to  20  percent  of  the 
household’s  gross  monthly  income.  In 
projects  where  other  forms  of  federal, 
state,  local  or  private  subsidized 
assistance  are  being  used  in  conjunction 
with  AHP  subsidized  advances  or  direct 
subsidies,  the  total  amount  of 
subsidi2%d  assistance,  including  funds 
provided  under  the  AHP,  shall  not  be  in 
excess  of  the  amount  needed  to  reduce 
the  monthly  housing  costs  (as  defined  in 
paragraph  (c)(l)(ii)  of  this  section)  for 
the  income-eligible  households,  as 
committed  to  in  the  AHP  application,  to 
20  percent  of  the  household’s  gross 
monthly  income. 

(ii)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  monthly  housing  costs  are 
defined  as; 

(A)  For  households  in  AHP-assisted 
owner-occupied  housing  units, 
mortgage  principal  and  interest 
payments,  real  property  taxes, 
homeowmers’  insurance,  a  reasonable 
estimate  of  utility  costs  excluding 
telephone  service,  and  for  households  in 
AHP-assisted  condominium, 
cooperative,  mutual  housing  or  other 
housing  projects  involving  common 
ownership,  those  portions  of  any  regular 
operating  assessment  or  fee  allocate  for 
principal  and  interest  payments,  taxes, 
insurance  and  a  reasonable  estimate  of 
utilities  attributable  to  the  household’s 


share  of  the  common  area  and/or  the 
individual  unit;  and 

(B)  For  households  in  AHP-assisted 
rental  housing  units,  rent  payments,  and 
where  they  are  not  already  included  in 
rent  payments,  a  reasonable  estimate  of 
utility  costs  excluding  telephone 
service. 

(iii)  A  household  subject  to  the  20 
percent  requirement  set  forth  in  j 

paragraph  {c)(l)  of  this  section  is  I 

required  to  meet  such  requirement  only 
at  the  time  it  initially  purchases  or 
occupies  a  imit. 

(2)  Alternative  requirements,  (i)  The 
requirement  in  paragraph  (c)(1)  of  this 
section  shall  not  apply  where  a  Bank 
provides  subsidized  advances  or  direct 
subsidies  to  an  applicant  for  a  rental 
housing  project,  which  project  also 
receives  funds  fi'om  a  federal  or  state 
rental  housing  program  that  requires 
qualifying  households  to  pay  as  rent  a 
certain  percentage  of  their  monthly 
income  or  a  designated  amount, 
provided  that  the  household  meets  the 
housing  payment  requirements  of  the 
other  program. 

(ii)  The  requirement  in  [>aragraph 

(c)(1)  of  this  section  shall  not  apply 
where: 

(A)  The  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  of  a  housing  unit 
by  a  very  low-income  household  that 
already  owns  and  occupies  the  housing 
unit  is  $10,000  or  less  per  such 
household;  or 

(B)  The  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  the  purchase  of  a  housing  unit 
by  a  very  low-income  household  is 
$5,000  or  less  per  such  household. 

(iii)  The  requirement  in  paragraph 

(c)(1)  of  this  section  shall  not  apply 
where  the  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  or  purchase  of  a 

■  housing  unit  by  a  low-  or  moderate- 
income  household  is  $5,000  or  less  per 
such  household. 

(iv)  The  requirement  in  paragraph 
(c)(1)  of  this  section  shall  not  apply 
where  a  Bank  provides  subsidized 
advances  or  direct  subsidies  ultimately 
benefiting  a  household  with  an  income 
at  or  below  the  level  committed  to  in  the 
AHP  application,  which  is  participating 
in  a  self-help,  sweat  equity  or  similar 
housing  program  that  requires  the 
household  to  contribute  its  skilled  or 
unskilled  labor  valued  at  a  minimum  of 
$2,000  per  household,  working 
cooperatively  with  others,  to  construct 
or  rehabilitate  housing  which  the 
household  or  other  program  participants 
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are  purchasing  or  already  own  and 
occupy,  and  that  involves  supervision  of 
the  work  performed  by  skilled  builders 
or  rehabilitators. 

(d)  Project  feasibility.  The  AHP 
application  must  indicate  that  the 
proposed  project  is  feasible  in  that, 
based  on  an  analysis  of  project  sources 
and  uses  of  funds,  project  multi-year 
operating  pro  formas  for  rental  housing 
projects,  projections  of  sales  and  prices 
for  owner-occupied  housing  units,  and 
local  market  conditions,  the  project  is 
Financially  viable  and  likely  to  be 
completed  within  a  reasonable  period  of 
time,  and  is  likely  to  operate  or  sell  and 
remain  affordable  to  the  designated 
income-eligible  households  over  the 
long-term  period  committed  to  in  the 
AHP  ^plication. 

(e)  Qualifications  of  sponsor.  The 
AHP  apphcation  must  indicate  that  the 
sponsor  has  the  qualifications  and 
ability  to  perform  its  respionsibilities  as 
committed  to  in  the  AHP  application. 

(f)  Creditworthiness  of  applicant.  The 
applicant  must  have  the  ability  to 
qualify  for  an  advance  from  the  Bank  to 
fund  the  project  described  in  the  AHP 
application. 

§  960.10  Scoring  of  AHP  applications. 

(a)  General.  The  Bank  shall  score  AHP 
applications  that  satisfy  all  of  the 
threshold  criteria  in  §  960.9  according  to 
the  scoring  methodology  set  forth  in  diis 
section  which  shall  be  included  in  the 
Bank’s  approved  AHP  implementation 
plan. 

(b)  Priority  treatment.  Each 
application  is  first  evaluated  to 
determine  if  it  will  receive  priority 
treatment.  For  purposes  of  determining 
priority,  an  application  can  receive  a 
maximum  of  eight  points  for  each  of  the 
five  priority  categories  set  forth  in 
paragraph  (d)  of  this  section.  A  Bank  in 
its  AHP  implementation  plan  shall 
dehne  more  specifically  each  of  the  five 
priority  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  An 
application  will  be  deemed  to  meet  a 
particular  priority  category  if  it  is 
awarded  at  least  four  points  for  that 
priority  category.  Applications  meeting 
at  least  two  priority  categories  shall 
receive  priority  treatment. 

(c)  Ower  of  scoring.  Applications  that 
qualify  for  priority  treatment  pursuant 
to  paragraph  (b)  of  this  section  shall  be 
scored  before  applications  that  do  not 
qualify  for  priority  treatment.  The 
applications  that  do  not  qualify  for 
priority  treatment  will  not  be  scored 
unless  there  are  insufficient  priority 
treatment  applications  to  utilize  the 
total  AHP  fimding  amount  for  the 
funding  cycle. 


(d)  Priorities — 40  point  category.  The 
Bank  shall  total  the  points  received  by 
each  applicant  for  purposes  of 
determining  priority  fcwr  all  of  the  five 
priority  categories  set  forth  in  this 
paragraph  (d):  it  shall  award  40  points 
to  the  application(s)  that  receive  the 
highest  number  of  total  points,  and  the 
remaining  application  scores  shall  be 
adjusted  and  awarded  points  on  a 
declining  scale  basis.  The  five  priority 
categories  are  as  set  forth  in  the 
following  paragraphs  (dj(l)  through  (5) 
of  this  section. 

(1)  Government-owned  properties. 
Applications  for  projects  that  finance 
the  purchase  or  rehabilitation  of 
housing  owned  or  held  by  the  United 
States  Government  or  any  agency  or 
instrumentality  of  the  Unit^  States, 
including  but  not  limited  to  the 
Department  of  Housing  and  Urban 
Development,  Resolution  Trust 
Corporation,  Farmers  Home 
Administration,  Veterans 
Administration,  Federal  National 
Mortgage  Association,  or  Federal  Home 
Loan  Mortgage  Corporation. 

(2)  Nonprofit  or  state  or  local 
government  sponsored  projects. 
Applications  for  projects  that  finance 
the  purchase,  construction  or 
rehabilitation  of  housing  the  sponsor  of 
which  is  a  nonprofit  organization,  a 
state  or  political  subdivision  of  a  state, 
a  local  housing  authority  or  a  state 
housing  finance  agency. 

(3)  Special  needs  projects. 
Applications  for  projects  that  address 
special  needs,  which  shall  be  defined  by 
the  Bank  in  its  AHP  implementation 
plan,  which  special  ne^s  may  include 
but  are  not  limited  to; 

(i)  Empowering  the  households  or 
residents  through  programs  such  as 
resident  management  of  the  property, 
self-help  housing,  homesteading,  and 
sweat  equity; 

(ii)  Providing  housing  for  special 
needs  populations  such  as  homeless 
persons,  abused  or  battered  persons, 
persons  with  AIDS,  mentally  or 
physically  disabled  persons,  or  persons 
with  sub^ance  abuse  problems; 

(iii)  Providing  housing  in  rural  areas 
or  areas  targeted  by  local,  state  or 
federal  governments  for  community 
development  or  revitalization  through 
the  development  of  affordable  housing 
or  economic  investment;  or 

(iv)  Providing  housing  with  special 
services  to  meet  the  needs  of  low-  or 
moderate-income  households  including, 
but  not  limited  to,  child  care,  job 
training,  medical  care,  substance  abuse 
programs,  independent  living  skill 
training,  and  rental  household  and 
homeowner  household  counseling. 


(4)  District  Bank  priority. 

Applications  for  projects  that  meet  one 
or  more  priorities  recommended  by  the 
Bank’s  Advisory  Council  and  adopted 
by  the  Bank’s  board  of  directors  that 
each  address  a  housing  need  in  the 
Bank’s  district  and  are  consistent  with 
the  purposes  of  this  pwrt.  The  Bank  shall 
describe  in  its  AHP  implementation 
plan  how  the  points  for  the  priority  or 
priorities  will  be  distributed. 

(5)  Economic  mobility  priority. 
Applications  for  pirojects  that  provide 
housing  for  low-  or  moderate-income 
households  that  move  from  low-  or 
moderate-income  neighborhoods  or 
housing  projects  to  neighborhoods, 
mixed-income  buildings  or  owner- 
occupied  housing  developments  in 
which  at  least  50  percent  of  the 
households  have  incomes  above  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Depiartment  of 
Housing  and  Urban  Development. 

(e)  Targeting — 20-point  category.  An 
application  can  receive  a  maximum  of 
20  points  for  this  category.  The  Bank 
shall  award  points  to  appUcations  based 
on  the  extent  to  which  the  project(s) 
serve(s)  the  greatest  percentage  of  very 
low-,  low-  and  moderate-income 
households,  in  that  priority  order.  In  the 
alternative,  if  a  weighted-average 
scoring  methodology  is  provided  in  the 
Bank’s  AHP  implementation  plan,  the 
Bank  shall  award  points  to  an 
application  based  on  the  extent  to 
which  the  project  has  the  lowest 
weighted-average  income  determined  by 
multiplying  the  percentage  of  units 
reserved  for  households  at  certain 
income  levels  by  those  incomes 
expressed  as  a  percentage  of  median 
income,  and  adding  the  totals. 
Applications  shall  be  scored  relative  to 
each  other  with  the  maximum  number 
of  points  allowable  awarded  to  the 
application(s)  that  best  achieve(s)  the 
targeting  objective,  and  the  remaining 
application  scores  shall  be  adjusted  and 
awarded  points  on  a  declining  scale 
basis.  However,  owner-occupied 
housing  projects  shall  be  scored  as  one 
group  and  rental  housing  projects  shall 
be  scored  as  a  separate  groi^. 

(0  Other  objectives.  Tne  five  other 
objectives  categories  are  as  set  forth  in 
the  following  paragraphs  (f)(1)  through 
(5)  of  this  section.  The  Bank  in  its  AHP 
implementation  plan  shall  define  more 
specifically  each  of  the  five  other 
objectives  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  For  each 
category,  the  Bank  shall  award  the 
maximum  number  of  points  allowable 
for  such  category  to  the  application(s) 
that  best  achieve(s)  the  objective,  and 
the  remaining  application  scores  shall 
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be  adjusted  and  awarded  points  on  a 
declining  scale  basis. 

(1)  AHP  subsidy  per  unit — 10-point 
category.  An  application  can  receive  a 
maximum  of  10  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project  proposes  to  use  the 
least  amount  of  AHP  subsidy  per  AHP- 
subsidized  unit.  Projects  should  be 
scored  relative  to  each  other;  however, 
owner-occupied  housing  projects  shall 
be  scored  as  one  group  and  rental 
housing  projects  shall  be  scored  as  a 
separate  group.  This  scoring  criterion 
may  not  include  a  leveraging  criterion 
whereby  the  application  is  scored  based 
on  the  percentage  of  the  project’s  total 
development  cost  that  is  to  be  financed 
with  the  AHP  subsidy. 

(2)  Applicant  participation — 5-point 
category.  An  application  can  receive  a 
maximum  of  5  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project  involves  participation 
by  applicants  other  than  the  receipt  of 

a  subsidized  advance  or  direct  subsidy 
under  the  AHP.  Such  participation  can 
be  financial  or  non- financial,  including 
but  not  limited  to  debt  or  equity 
Hnancing  of  the  project,  grants  to  the 
project,  applicant  involvement  on  the 
boards  of  nonprofit  sponsors,  and 
applicant  provision  of  technical 
assistance  to  the  nonprofit  sponsors  for 
the  project. 

(3)  Community  involvement — 10- 
point  category.  An  application  can 
receive  a  maximum  of  10  points  for  this 
category.  The  Bank  shall  award  points 
to  applications  based  on  the  extent  to 
which  there  is  demonstrated  support  for 
the  project  by  local  community 
organizations  and  individuals  other 
than  as  project  sponsors,  such  as 
through  the  commitment  by  such 
organizations  and  individuals  of  funds, 
goods  and  services,  and  volunteer  labor. 

(4)  Community  stability— 10-point 
category.  An  application  can  receive  a 
maximum  of  10  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project(s)  maximize(s) 
commimity  stability,  such  as  by: 
committing  to  a  greater  long-term  period 
pursuant  to  §  960.5;  revitalizing  vacant 
or  abandoned  properties  or  being 
integrally  part  of  a  neighborhood 
stabilization  plan,  if  such  revitalization 
or  stabilization  is  not  identified  as  a 
special  needs  category  by  the  Bank 
pursuant  to  §  960.10(d)(3)(iii};  and  not 
displacing  low-  or  moderate-income 
households,  or  if  such  displacement 
will  occur,  indicating  how  such 
households  will  be  assisted  to  minimize 
the  impact  of  such  displacement. 


(5)  Innovation — 5-point  category.  An 
application  can  receive  a  maximum  of  5 
points  for  this  category.  The  Bank  shall 
award  points  to  applications  based  on 
the  extent  to  which  the  project(s) 
involve(s)  a  particularly  new  or  unusual 
approach,  either  Hnancial  or  non- 
flnancial,  for  meeting  the  requirements 
of  this  part. 

§  960.1 1  Modifications  of  approved  AHP 
appiications. 

(a)  An  applicant  that  seeks  a 
modihcation  of  an  approved  AHP 
application  before  completion  and 
occupancy  of  the  project  must  submit  a 
request  for  such  modification  in  writing 
to  the  Bank  for  review  and  approval.  A 
modification  is  any  change  that  affects 
or  could  potentially  affect  the  material 
facts  under  which  the  application  was 
originally  evaluated  and  scored. 

(b)  A  request  for  a  modification  of  an 
approved  AHP  application  must 
include,  at  a  minimum: 

(1)  A  description  of  how  the  proposed 
modihcation  differs  from  the  original 
application; 

(2)  The  reason  for  the  proposed 
modification;  and 

(3)  Any  other  information  that  the 
Bank  determines  is  necessary  to  review 
the  proposed  modification. 

(c) (1)  The  Bank  shall  review  the 
request  for  modification,  shall  re-score 
the  application  as  proposed  to  be 
modihed  according  to  the  scoring 
criteria  used  in  the  AHP  funding  cycle 
in  which  the  application  was  originally 
approved,  and  may  approve  such 
request  if  the  following  factors  are 
satisfied: 

(1)  The  project  as  proposed  to  be 
modified  continues  to  meet  all  of  the 
requirements  of  this  part;  and 

(ii)  The  project  as  proposed  to  be 
modified  continues  to  score  high 
enough  that  it  would  have  been 
approved  in  its  AHP  funding  cycle. 

(2)  If  the  application  does  not  satisfy 
the  requirements  in  paragraph  (c)(1)  of 
this  section,  the  Bank  in  its  discretion 
may  approve  the  request  for 
modification  if  the  reason  for  the 
modification  is  due  to  circumstances 
outside  the  control  of  the  applicant  or 
sponsor. 

(d)  The  Bank  shall  forward  to  the 
Board  a  detailed  summary  of  any 
modification  of  an  AHP  application 
approved  by  the  Bank,  including  how 
the  Bank  re-scored  the  project,  within 
30  calendar  days  of  the  approval  of  such 
modification. 


Subpart  F — Use  and  Verification  at 
Initial  Disbursement  of  AHP 
Subsidized  Advances  or  Direct 
Subsidies 

§  960.1 2  Use  of  AHP  subsidized  advances 
or  direct  subsidies  within  reasonable  period 
of  time  and  verification  of  reasonable 
progress. 

(a)  The  Bank  shall  in  its  AHP 

implementation  plan  identify  what 
constitutes  reasonable  progress  by  the 
sponsor  towards  using  subsidized 
advances  or  direct  subsidies  within  a 
reasonable  period  of  time  after  the 
approval  of  an  AHP  application  for 
different  types  of  projects,  and  explain 
how  it  intends  to  verify  such  reasonable 
progress.  • 

(b)  The  sponsor  must  demonstrate 
that  reasonable  progress  is  being  made 
towards  using  the  requested  funds 
within  a  reasonable  period  of  time  after 
approval  of  the  AHP  application,  as 
determined  by  the  Bank  under 
paragraph  (a)  of  this  section. 

(c)  The  Bank  shall  verify  the  efforts  of 
the  sponsor  to  determine  whether  it  has 
satisfied  the  requirement  in  paragraph 
(b)  of  this  section. 

(d)  If  the  sponsor  fails  to  satisfy  the 
requirement  in  paragraph  (b)  of  this 
section,  the  Bank  shall  cancel  the  AHP 
award,  and  shall  not  disburse  any 
subsidized  advances  or  direct  subsidies 
through  the  applicant  to  the  sponsor, 
and  the  full  amount  of  any  previously 
disbursed  subsidized  advances  or  direct 
subsidies  shall  be  returned  to  the  Bank. 

§  960.13  Verification  at  initial 
disbursement  of  AHP  subsidized  advances 
or  direct  subsidies. 

At  the  time  of  initial  disbursement  of 
a  subsidized  advance  or  a  direct  subsidy 
by  a  Bank  for  an  approved  AHP 
application,  the  Bank  shall  verify  in 
writing  that  the  project  complies  with 
all  applicable  requirements  contained  in 
§  960.9  and  all  obligations  committed  to 
in  the  approved  AHP  application.  The 
Bank  shall  verify  the  amount  of  subsidy 
being  provided  in  connection  with  the 
application  and  being  charged  against 
the  AHP  fund.  The  Bank  shall  include 
in  its  AHP  implementation  plan  its 
verification  procedures  for  such 
purposes. 

Subpart  G — Monitoring  and  Reporting 
Requirements 

§960.14  Monitoring  requirements. 

(a)  Monitoring  by  the  Banks.  Each 
Bank  has  the  responsibility  to  monitor 
the  projects  funded  throu^  its  AHP 
according  to  the  monitoring 
req^uirements  described  in  this  section. 

(b)  Monitoring  plan.  Each  Bank  shall 
include  in  its  AHP  implementation  plan 
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an  explanaticm  of  how  it  intends  to  meet 
the  monitoring  requirements  of  this 
section. 

(c)  Monitoring  by  Bank’s  designee.  A 
Bank  may  contract  with  an  applicant,  a 
state  housing  finance  agency,  or  other 
entity  to  perform  the  tasks  required  to 
meet  the  monitoring  requirements 
described  in  paragraphs  (e)  through  (h) 
of  this  section;  however,  the  Bank 
remains  ultimately  responsible  for 
compliance  with  the  monitoring 
requirements  of  this  section. 

(d)  Monitoring  during  construction  or 
rehabilitation.  If  subsidized  advances  or 
direct  subsidies  are  used  to  finance 
construction  or  rehabilitation  of  a 
project,  the  Bank  shall  require  the 
applicant  to  monitor  the  construction  or 
rehabilitation  until  completion,  and  to 
make  progress  reports  to  the  Bank,  as 
required  under  §  960.15(b){2). 

(e)  Monitoring  long-term 
requirements. — (1)  Owner-occupied 
housing. — (i)  Initial  certification.  At  the 
time  a  household  enters  into  a  purchase 
contract  for  an  AHP-assisted  housing 
unit  or  at  the  closing  on  the  financing 
for  such  unit,  or  at  the  time  a  household 
that  already  owns  a  housing  imit 
receives  a  commitment  of  a  loan  or  a 
grant  pursuant  to  the  AHP,  the  Bank  or 
its  designee  shall  obtain  a  certification 
from  the  sponsor,  as  required  under 

§  960.15{c)(l)(i),  that  the  household  has 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  appUcation. 

(ii)  Monitoring  after  initial  sale.  (A) 
During  the  required  long-term  period 
applicable  to  an  owner-occupied 
housing  unit  assisted  by  a  grant 
provid^  under  the  Afff ,  the  Bank  or  its 
designee  shall  monitor  the  unit  to 
determine  whether  it  has  been  sold  to  a 
household  with  an  income  that  exceeds 
the  level  committed  to  in  the  AHP 
application. 

(B)  Monitoring  shall  include,  but  is 
not  limited  to,  periodic  review  of 
relevant  reports  or  certifications 
obtained  from  the  sponsor,  including 
reports  and  certifications  received 
pursuant  to  §  960.15(c)(l)(ii)  and,  at 
least  on  a  sample  basis,  periodic  review 
of  land  title  records  at  intervals  to  be 
determined  by  the  Bank,  based  on  the 
amount  of  funds  received  by  the  project 
pursuant  to  the  AHP,  the  type  and 
complexity  of  the  project,  or  other 
factors  deemed  relevant  by  the  Bank. 

(2)  Rental  housing. — (i)  Restriction  on 
transfer.  The  Bank  shall  require  an 
AHP-assisted  rental  housing  project  to 
be  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  which 
requires  that  upon  sale  of  the  project 
prior  to  the  end  of  the  long-term  period 
during  which  the  project’s  rental  units, 
or  portion  thereof,  must  remain 


affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  cwnmitted  to  in  the  AHP 
application,  the  Bank  or  its  designee 
receives  notice  of  the  sale,  and: 

(A)  The  project’s  rental  units,  or 
portion  thereof,  must  continue  to  be 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application  for  the  remainder  of  the 
long-term  period  committed  to  in  the 
AHP  application,  and  the  purchaser 
agrees  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller:  or 

(B)  If  the  purchaser  does  not  satisfy 
the  requirements  in  paragraph 
(e)(2}(iKA)  of  this  section,  and  if  the 
Bank  provided  a  direct  subsidy  to  the 
applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
the  grant  as  provided  in  §  960.16(d)(1); 
or 

(C)  If  the  purchaser  does  not  satisfy 
the  requirements  in  paragraph 
(e)(2)(i)(A)  of  this  section,  and  if  the 
Bank  provided  a  subsidized  advance  to 
the  applicant  which  in  turn  provided  a 
below  market  rate  loan  to  the  seller, 
then  the  provisions  of  §  960.16(d)(2) 
shall  apply. 

(ii)  Initial  certification.  Upon  initial 
full  occupancy  of  the  rmits  in  an  AHP- 
assisted  rental  housing  project,  or  one 
year  after  initial  disbursement  of  the 
subsidized  advance  or  direct  subsidy, 
whichever  occurs  first,  the  Bank  or  its 
designee  shall  obtain  a  certification 
from  the  sponsor  or  the  owner,  as 
required  under  §  960.15(c)(2),  that  the 
project’s  units,  or  portion  thereof,  are 
affordable  for  and  occupied  by 
households  with  incomes  at  initial 
occupancy  at  or  below  the  levels 
committed  to  in  the  AHP  application. 

(iii)  Monitoring  after  initial 
occupancy.  (A)  During  the  long-term 
period  for  which  the  units,  or  portion 
thereof,  of  an  AHP-a§sisted  rental  * 
housing  project  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application, 
the  Bank  or  its  designee  shall  monitor 
the  project  to  determine  whether  the 
project’s  units,  or  porticm  thereof, 
remain  affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application. 

(B)  Monitoring  shall  include,  but  is 
not  limited  to,  periodic  review  of 
relevant  household  income  and  rent 
reports  or  certifications  obtained  from 
the  sponsor  or  the  owner,  including 
certifications  received  pursuant  to 
§  960.15(c)(2)  and,  at  least  on  a  sample 
basis,  periodic  inspections  of  the  project 


at  intervals  to  be  determined  by  the 
Bank,  based  on  the  amount  of  funds 
received  by  the  project  piursuant  to  the 
AHP,  the  type  and  complexity  of  the 
project,  or  other  factors  deemed  relevant 
by  the  Bank. 

(f)  Monitoring  compliance  with  the 
special  needs  priority.  If  an  applicant  in 
its  AHP  application  commits  to  fund  a 
housing  project  that  will  address  a 
special  need  pursuant  to  §  960.10(d)(3), 
either  through  providing  units  for 
persons  with  a  special  need,  or  through 
providing  a  special  service  for 
occupants,  as  defined  in  the  Banks  AHP 
implem«itation  plan: 

(1)  The  Bank  or  its  designee  shall 
obtain  a  certification  from  the  sponsor 
or  owner  upon  completion  and 
occupancy  of  the  project,  as  required 
under  §  960.15(cK3),  that  the  project’s 
units,  or  portion  thereof,  are  occupied 
by  persons  with  such  special  need,  as 
committed  to  in  the  AHP  application,  or 
that  a  special  service  is  being  provided, 
as  committed  to  in  the  AHP  application; 
and 

(2)  In  the  case  of  a  special  service 
being  provided  pursuant  to 

§  960.10(d)(3),  the  Bank  or  its  designee 
shall  monitor  the  project,  as  determined 
by  the  Bank  in  its  AHP  implementation 
plan,  for  at  least  one  year  from  the  date 
of  initial  full  occupancy  of  the  project, 
to  verify  that  such  special  service 
continues  to  be  provided  to  the 
households,  as  committed  to  in  the  AHP 
application. 

tg)  Monitoring  compliance  with  the 
District  Bank  priority  or  priorities.  (1)  If 
an  applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  a 
District  Bank  priority  or  priorities 
established  by  the  Bank  pursuant  to 
§  960.10(d)(4),  the  Bank  or  its  designee 
shall  monitor  the  project  to  verify  that 
it  continues  to  meet  the  Bank  priority  or 
priorities. 

(2)  The  Bank  shall  set  forth  in  its  AHP 
implementation  plan  the  nature, 
frequency  and  duration  for  monitoring 
compliance  with  the  District  Bank 
priority  or  priorities. 

(h)  Monitoring  compliance  with  the 
economic  mobility  priority.  If  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  the 
requirements  of  §  960.10(d)(5),  the  Bank 
or  its  designee  shall  obtain  a 
certification  from  the  sponsor  or  the 
owner  upon  completion  and  full 
occup>ancy  of  the  project,  as  required 
under  §  9G0.15{cK4),  that  the  sponsor  or 
the  owner  has  met  s\ich  requirements  as 
committed  to  in  the  AHP  application. 

§  960.15  Reporting  requirements. 

(a)  Reporting  by  the  Banks.  Each  Bank 
shall  pn-ovide  accurate  and  timely 
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reports  and  documentation  to,  and  in 
the  format  requested  by,  the  Board 
concerning  the  Bank’s  AHP,  as  the 
Board  may  from  time  to  time  require. 

(b)  Reporting  by  applicants.  (1)  Each 
Bank  shall  require  an  applicant 
receiving  a  subsidized  advance  or  direct 
subsidy  pursuant  to  this  part  to  report 
at  least  annually  to  the  Bank  on  the 
manner  in  which  it  has  used  the  funds, 
with  such  reports  continuing  until  the 
funds  have  been  fully  disbursed  by  the 
applicant. 

(2)  If  subsidized  advances  or  direct 
subsidies  are  used  to  finance 
construction  or  rehabilitation  of  a 
project,  the  Bank  shall  require  the 
applicant  to  report  to  the  Bank  at 
reasonable  intervals  determined  by  the 
Bank,  and  described  in  the  Bank’s  AHP 
implementation  plan,  on  the  progress  of 
the  construction  or  rehabilitation  until 
completion. 

(cj  Reporting  by  the  sponsor  or 
owner. — (1)  Owner-occupied  housing 
units — (i)  Initial  certification.  Where  a 
subsidized  advance  or  direct  subsidy  is 
used  to  finance  the  purchase  of  an 
owner-occupied  housing  unit,  the  Bank 
shall  require  the  sponsor  to  certify,  at 
the  time  a  household  enters  into  a 
purchase  contract  for  such  unit  or  at  the 
closing  on  the  Hnancing  for  such  unit, 
that  the  unit  has  been  sold  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application.  Where  a  subsidized 
advance  or  direct  subsidy  is  used  to 
finance  the  rehabilitation  of  an  owner- 
occupied  housing  unit,  the  Bank  shall 
require  the  sponsor  to  certify  at  the  time 
a  loan  or  grant  is  committed  to  fund 
such  rehabilitation  that  the  household 
that  owns  and  occupies  the  unit  has  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application. 

(ii)  Reports  of  subsequent  sale.  If  an 
owner-occupied  housing  unit  assisted 
by  a  grant  provided  under  the  AHP  is 
not  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  of  ownership  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  shall  require  the 
sponsor  to  report  to  the  Bank  or  its 
designee,  at  least  annually  for  the 
required  long-term  period,  the  number 
of  any  such  units  that  are  sold  to 
households  whose  incomes  exceed  the 
level  committed  fo  in  the  AHP 
application,  and  to  certify  to  the  Bank 
that  it  is  continuing  to  satisfy  its 
commitment,  pursuant  to  its  legally 
binding  agreement  with  the  Bank. 

(2)  Rental  housing  units — 
certification.  The  Bank  shall  require  the 
sponsor  or  owner  to  certify,  upon  initial 
full  occupancy  of  the  units  in  an  AHP- 


assisted  rental  housing  project  but  no 
later  than  one  year  after  initial 
disbursement  of  the  subsidized  advance 
or  direct  subsidy,  and  annually 
thereafter,  that  the  project’s  units,  or 
portion  thereof,  are  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application. 

(3)  Special  needs — initial 
certification.  If  an  applicant  in  its  AHP 
application  commits  to  fund  a  housing 
project  that  will  provide  housing  units 
for  persons  with  a  special  need,  or  will 
provide  a  continuing  special  service  to 
occupants  pursuant  to  §  960.10(d)(3), 
the  Bank  shall  require  the  sponsor  or  the 
owner  to  certify  upon  completion  and 
full  occupancy  of  the  project  that  the 
project’s  units,  or  portion  thereof,  are 
occupied  by  persons  with  such  special 
needs  or  that  a  special  service  is  being 
provided  to  occupants,  as  committed  to 
in  the  AHP  application. 

(4)  Economic  mobility — certification. 

If  an  applicant  in  its  AHP  application 
commits  to  fund  a  housing  project  that 
meets  the  requirements  for  economic 
mobility  under  §  960.10(d)(5),  the  Bank 
shall  require  the  sponsor  or  the  owner 
to  certify  upon  completion  and  full 
occupancy  of  the  project  that  the 
sponsor  or  owner  has  met  such 
requirements,  as  committed  to  in  the 
AHP  application. 

(d)  (^ner  reports.  The  Bank  shall 
require  applicants  or  sponsors  to 
provide  such  other  reports  as  the  Bank 
deems  necessary  in  order  to  fulfill  its 
monitoring  obligations  under  §  960.14. 

Subpart  H — Corrective  and  Remedial 
Actions  for  Fraud  or  Non-Compliance 
'  With  AHP  Requirements 

§  960.1 6  Corrective  and  remedial  actions 
for  fraud  or  non-compliance. 

(a)  Fraud  or  willful  non-compliance. 
(1)  In  the  event  of  an  applicant’s, 
sponsor’s  or  owner’s  fraud  with  respect 
to  the  requirements  of  this  part,  the 
Bank  shall  exclude  the  applicant, 
sponsor  or  owner,  respectively,  on  a 
permanent  basis,  from  future 
participation  in  the  AHP.  In  the  event  of 
an  applicant’s,  sponsor’s  or  owner’s 
willful  non-compliance  with  the 
requirements  of  this  part,  the  Bank  shall 
suspend  the  applicant,  sponsor  or 
owner,  resp>ectively,  at  least  on  a 
temporary  basis,  from  future 
participation  in  the  AHP  during  the 
period  such  willful  non-compliance 
continues,  and  may  exclude  such  party 
permanently  from  future  participation 
in  the  AHP. 

(2)  In  the  event  of  an  applicant’s  fraud 
or  willful  non-compliance  with  respect 
to  the  requirements  of  this  part,  the 


Bank  shall  recover  from  the  applicant 
the  full  amount  of  the  AHP  subsidy 
provided  to  the  project. 

(3) (i)  In  the  event  of  a  sponsor’s  or 
owner’s  fraud  or  willful  non-compliance 
with  respect  to  the  requirements  of  this 
part,  the  full  amount  of  the  AHP  subsidy 
shall  be  recovered  from  the  sponsor  or 
owner  by  the  applicant  and  returned  to 
the  Bank  or,  if  previously  agreed  to  by 
the  Bank,  shall  be  recovered  by  the  Bank 
from  the  sponsor  or  owner.  If  efforts  to 
recover  the  AHP  subsidy  from  the 
sponsor  or  owner  are  imsuccessful,  the 
applicant  shall  not  be  liable  for  such 
funds. 

(ii)  The  applicant  shall  have  in  place 
either: 

(A)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the 
sponsor  or  owner  the  full  amount  of  the 
AHP  subsidy  provided  to  the  project  in 
the  event  of  a  sponsor’s  or  owner’s  fraud 
or  willful  non-compliance  with  respect 
to  the  requirements  of  this  part;  or 

(B)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  sponsor  or  owner  and  the  applicant 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  a  sponsor’s  or  owner’s 
fraud  or  willful  non-compliance  with 
respect  to  the  requirements  of  this  part. 

(4)  The  Board  m  its  discretion  may 
grant  a  waiver  of  any  required  remedial 
actions  under  this  paragraph  (a)  upon 
written  request  by  the  Bank,  applicant, 
sponsor  or  owner. 

(b)  Other  types  of  non-compliance.  In 
the  event  of  an  applicant’s,  sponsor’s  or 
owner’s  non-compliance  with  the 
requirements  of  this  part  that  is  not 
willful,  such  as  due  to  inadvertent 
errors  by  such  party  or  changes  in 
circumstances  that  are  outside  such 
party’s  control,  the  Bank  shall  provide 
the  party  a  reasonable  period  of  time  in 
which  to  take  reasonable  efforts, 
pursuant  to  a  compliance  plan  approved 
by  the  Bank,  to  remedy  the  non- 
compliance.  The  Bank  in  its  discretion 
may  exclude  the  applicant,  sponsor  or 
owner  from  participation  in  the  AHP 
while  such  party  is  under  a  compliance 
plan,  or  in  its  discretion  may  require  the 
applicant  to  increase  the  long-term 
period  committed  to  in  its  AHP 
application  for  the  project  by  the 
amount  of  time  the  project  has  been  in 
non-compliance.  If  the  applicant, 
sponsor  or  owner  takes  no  reasonable 
efforts  to  comply  with  the  compliance 
plan,  then  such  party  is  in  willful  non- 
compliance  with  the  requirements  of 
this  part  and  is  subject  to  the  remedial 
actions  contained  in  paragraph  (a)  of 
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this  section.  If  the  applicant,  sponsor  or 
owner  takes  reasonable  efforts  pursuant 
to  the  compliance  plan  to  remedy  the 
non-compliance  under  this  paragraph 

(b)  and  such  efforts  are  unsuccessful, 
the  applicant,  sponsor  or  owner  would 
be  subject  to  the  remedial  actions 
contained  in  paragraph  (a)  of  this 
section,  but  may  apply  to  the  Bank  for 
a  waiver  of  any  such  required  remedial 
actions.  The  Bank  shall  report  to  the 
Board  in  writing  on  any  waivers 
approved  pursuant  to  this  paragraph  (b) 
within  30  calendar  days  of  such 
approval. 

ic)  Sale  of  AHP-assisted  owner- 
occupied  housing  unit  to  income- 
ineligible  household.  Except  as  provided 
in  paragraph  (cK3)  of  this  section,  in  the 
event  that  a  household  sells  its  AHP- 
assisted  owner-occupied  housing  unit  to 
a  household  whose  income  exceeds  the 
level  committed  to  in  the  AHP 
application  prior  to  the  end  of  the 
required  long-term  period,  then  the 
provisions  of  either  paragraph  (c)(1)  or 
(2)  of  this  section  shall  apply. 

(1)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  unit,  to  be  repaid  from  any 
net  gain  from  the  sale  of  the  unit  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 
requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  imp^lementation  plan. 

(2)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  the  applicant  shall 
either  repay  to  the  Bank  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  or  the  Bank  shall  convert  that 
portion  of  the  advance  used  to  make  the 
loan  to  the  seller  to  a  market  rate 
advance  with  an  interest  rate  equal  to 
the  market  rate  of  interest  at  the  time  the 
advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  shall  be  made  available  by  the 
Bank  for  additional  AHP  projects. 

(3)  The  requirements  of  paragraphs 

(c)(1)  and  (2)  of  this  section  shall  not 
apply  provided  the  sponsor,  pursuant  to 
a  legally  binding  agreement  with  the 
Bank,  assists  another  household  with  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application  in  the  manner 
originally  committed  to  in  the  AHP 
application. 


(d)  Sale  of  AHP-assisted  rental 
housing  project.  In  the  event  that  the 
owner  of  an  AHP-assisted  rental 
housing  project  sells  the  project  prior  to 
the  end  of  the  long-term  period  during 
which  the  project’s  rental  units,  or 
portion  thereof,  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application, 
and  the  purchaser  does  not  agree  to 
maintain  the  project  according  to  such 
commitments  and  to  be  subject  to  the 
same  restrictions  on  resale  Aat  applied 
to  the  seller,  then  the  provisions  of 
either  paragraph  (d)(1)  or  (2)  of  this 
section  shall  apply. 

(1)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  imit,  to  be  repaid  from  any 
net  gain  from  the  sale  of  the  project  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 
requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  implementation  plan;  or 

(2)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  the  applicant  shall 
either  repay  the  advance  to  the  Bank  or 
the  Bank  shall  convert  the  advance  to  a 
market  rate  advance  with  an  interest 
rate  equal  to  the  market  rate  of  interest 
at  the  time  the  advance  was  made,  and 
any  unused  AHP  subsidy  which  had 
been  set  aside  by  the  Bank  to  subsidize 
the  advance  shall  be  made  available  by 
the  Bank  for  additional  AHP  projects. 

Subpart  I — AHP  Applications  Involving 
Loan  Funds  and  Loan  Consortia 

§960.17  AHP  applications  involving  loan 
funds  and  loan  consortia. 

(a)  General.  (1)  An  applicant  may  use 
a  subsidized  advance  or  a  direct  subsidy 
to  make  a  loan  or  a  grant  to  a  loan  fund 
or  loan  consortium  as  provided  in 
paragraph  (c)  of  this  section. 

(2)  AHP  applications  involving  the 
use  of  loans  or  grants  by  loan  funds  or 
loan  consortia  pursuant  to  the  AHP  are 
governed  by  the  provisions  of  this  part, 
except  as  otherwise  provided  in  this 
section. 

(b)  AHP  application  approval 
requirements.  The  requirements  for 
approval  of  an  AHP  application  that 
proposes  to  use  subsidized  advances  or 
direct  subsidies  to  make  a  loan  or  a 
grant  to  a  loan  fund  or  a  loan 


consortium  are  governed  by  the 
provisions  of  §  960.8,  except  that: 

(1)  The  application  will  oe  scored  on 
the  criteria  that  the  loan  fund  or  loan 
consortium  proposes  to  use  to  select 
projects  that  will  ultimately  receive  a 
loan  or  grant  from  the  loan  fund  or  loan 
consortium  that  is  subsidized  by  the 
AHP;  and 

(2)  The  Bank  shall  review  and  shall 
require  the  applicant  to  review  each 
new  rental  housing  project  funded  by  a 
loan  fund  or  loan  consortium  prior  to 
disbursing  the  loan  or  grant  to  ensure 
that: 

(1)  The  project  meets  the  threshold 
reguirements  of  §  960.9;  and 

(ii)  The  project  meets  the  criteria 
committed  to  in  the  approved  AHP 
application. 

(c)  Use  of  funds. — (1)  Subsidized 
advances.  If  an  applicant  receives  a 
subsidized  advance  and  uses  the 
proceeds  of  the  advance  to  make  a  loan 
to  a  loan  fund  or  loan  consortium,  the 
loan  fund  or  loan  consortium  shall 
extend  credit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  on  the  subsidized  advance  plus 
a  reasonable  interest  rate  spread 
approved  by  the  Bank.  The  applicant 
and  the  loan  fund  or  loan  consortium 
may  determine  between  themselves 
what  proportion  of  the  interest  rate 
spread  the  applicant  and  the  loan  fund 
or  loan  consortium  will  share. 

(2)  Direct  subsidies,  (i)  If  an  applicant 
receives  a  direct  subsidy  from  a  Bank 
and  in  turn  provides  a  grant  to  a  loan 
fund  or  loan  consortium,  the  loan  fund 
or  loan  consortium  must  either: 

(A)  Pass  the  entire  grant  on  to  the 
recipient; 

(B)  Use  the  entire  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower; 
or 

(C)  Lend  the  entire  grant  to  the 
borrower  to  finance  a  rental  housing 
project  for  a  term  of  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  until  the  end  of  such 
term.  If  such  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  grant  must  be  repaid  to 
the  applicant,  which  in  turn  must 
forward  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects. 

(ii)  If  a  loan  fund  or  loan  consortium 
provides  both  a  loan  and  a  grant  to  a 
borrower  and  the  loan  fund  or  loan 
consortium  charges  an  origination  fee 
for  providing  the  loan,  then  any  fee 
charged  by  the  loan  fund  or  loan 
consortium  for  providing  the  grant  may 
not  be  paid  with  AHP  subsidized 
advances  or  direct  subsidies. 

(iii)  Calculation  of  interest  rate.  When 
a  loan  fund  or  loan  consortium  receives 
a  grant  from  an  applicant  pursuant  to 
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the  AHP  and  uses  the  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower, 
the  interest  rate  calculation  must  be 
consistent  with  the  procedure  used  by 
the  Bank  for  calculating  the  amount  of 
AHP  subsidy  needed  for  a  subsidized 
advance,  taldng  into  account  the  source 
of  funds  used  by  the  loan  fund  or  loan 
consortium  for  its  loans  and  the  rate  that 
normally  would  be  charged  for  a  loan  of 
the  type" and  term  that  is  provided  to  the 
borrower. 

(3)  Interest  or  other  income  earned  on 
loans  or  grants.  If  an  applicant  receives 
a  subsidized  advance  or  direct  subsidy 
from  a  Bank  and  in  turn  provides  a  loan 
or  grant  to  a  loan  fund  or  loan 
consortium,  any  interest  or  other 
income  earned  by  the  loan  fund  or  loan 
consortium  on  such  funds,  not 
including  any  approved  fee  or  interest 
rate  spread  charged  to  the  borrower, 
either: 

(i)  Must  be  used  by  the  loan  fund  or 
loan  consortium  to  provide  funds  for 
additional  projects  meeting  the 
threshold  requirements  in  §  960.9  and 
the  criteria  committed  to  in  the 
approved  AHP  application;  or 

lii)  Must  be  forwarded  to  the 
applicant,  which  in  turn  must  forward 
the  funds  to  the  Bank  to  be  used  for 
additional  AHP  projects. 

(4)  Loans  or  grants  from  multiple  AHP 
funding  cycles.  If  loans  or  grants 
received  by  a  loan  fund  or  loan 
consortium  pursuant  to  one  AHP 
funding  cycle  are  combined  with  loans 
or  grants  received  by  such  entity 
pursuant  to  another  AHP  funding  cycle 
in  a  single  rental  housing  project,  the 
loan  fund  or  loan  consortium  shall 
require  the  recipient  of  the  funds  to 
follow  the  requirements  for  the  use  of 
such  funds  from  the  AHP  funding  cycle 
that  is  more  restrictive  as  to  the 
approved  AHP  criteria.  The  requirement 
does  not  apply  when  loans  or  grants 
received  by  a  loan  fund  or  loan 
consortium  pursuant  to  separate  AHP 
funding  cycles  are  combined  to  finance 
a  single  owner-occupied  housing 
project;  however,  the  loan  fund  or  loan 
consortium  in  its  discretion  may  require 
the  recipient  of  the  funds  to  follow  the 
requirements  for  the  use  of  such  funds 
from  the  AHP  funding  cycle  that  is  more 
restrictive  as  to  the  approved  AHP 
critepia. 

(5)  Using  repayments  of  loans  within 
reasonable  period  of  time.  Any  loans 
provided  by  a  loan  fund  or  loan 
consortium  pursuant  to  the  AHP  that  are 
repaid  to  such  entity  must  be  re-lent  or 
provided  as  grants  by  such  entity  within 
a  reasonable  period  of  time  after  such 
repayments,  or  must  be  repaid  to  the 
applicant,  which  in  turn  must  repay 
such  funds  to  the  Bank,  and  must  be 


made  available  by  the  Bank  for 
additional  AHP  projects.  The  Bank  shall 
in  its  AHP  implementation  plan  identify 
what  constitutes  a  reasonable  period  of 
time  for  such  purposes. 

(d)  Monitoring  and  reporting — (!) 
General.  Where  loans  or  grants  are 
provided  by  an  applicant  pursuant  to 
the  AHP  to  a  loan  fund  or  loan 
consortium  which  uses  the  funds  to 
finance  owner-occupied  or  rental 
housing  units,  the  Bank  shall: 

(1)  Monitor  such  units  according  to 
the  monitoring  requirements  of 

§  960.14(e)  through  (h); 

(ii)  Require  the  sponsor  or  owner  of  a 
project  receiving  loans  or  grants  from 
the  loan  fund  or  loan  consortium  to 
submit  such  reports  and  certifications  to 
the  Bank  as  are  required  under 

§  960.15(c):  and 

(iii)  Require  the  loan  fund  or  loan 
consortium  to  report  to  the  Bank  any 
new  loan  or  grant  made  using  the 
repayments  of  loans  by  the  borrower.  If 
a  loan  fund  or  loan  consortium  receives 
loans  or  grants  from  an  applicant 
pursuant  to  separate  AHP  funding 
cycles,  the  use  of  such  funds  must  be 
reported  separately. 

(2)  Exceptions,  (i)  The  Bank  may 
contract  with  the  applicant  to  meet  the 
monitoring  requirements  of  §  960.14  (e) 
through  (h),  in  which  case  the  applicant 
shall: 

(A)  Monitor  the  AHP-assisted  housing 
units  according  to  the  monitoring 
requirements  of  §  960.14  (e)  through  (h); 

(B)  Require  the  sponsor  or  owner  of 
the  project  to  submit  to  the  applicant 
such  reports  and  certifications  as  are 
reouired  under  §  960.15(c);  and 

(C)  Require  the  loan  fund  or  loan 
consortium  to  report  to  the  applicant 
any  new  loan  or  grant  made  using  the 
repayments  of  loans  by  the  borrower.  If 
a  loan  fund  or  loan  consortium  receives 
loans  or  grants  horn  an  applicant 
pursuant  to  separate  AHP  funding 
cycles,  the  use  of  such  funds  must  be 
reported  separately. 

(ii)  The  Bank  may  contract  with  the 
loan  fund  or  loan  consortium  to  meet 
the  monitoring  requirements  of  §  960.14 
(e)  through  (h),  in  which  case  the  loan 
fund  or  loan  consortium  shall: 

(A)  Monitor  the  AHP-assisted  housing 
units  according  to  the  monitoring 
requirements  of  §960.14  (e)  through  (h); 

(B)  Require  the  sponsor  or  owner  of 
the  project  to  submit  to  the  loan  fund  or 
loan  consortium  such  reports  and 
certifications  as  are  required  under 

§  960.15(c):  and 

(C)  Report  to  the  Bank  any  new  loan 
or  grant  made  using  the  repayments  of 
loans  by  the  borrower.  If  a  loan  fund  or 
loan  consortium  receives  loans  or  grants 
fi-om  an  applicant  pursuant  to  separate 


AHP  funding  cycles,  the  use  of  such 
funds  must  be  reported  separately. 

(e)  Corrective  and  remedial  actions  for 
fraud  or  non-compliance  with  AHP 
requirements.  (1)  A  loan  fund  or  loan 
consortium  receiving  loans  or  grants 
from  an  applicant  pursuant  to  the  AHP 
and  the  project  sponsors  or  owners 
receiving  loans  or  grants  from  a  loan 
fund  or  loan  consortium  are  subject  to 
the  corrective  and  remedial  actions 
contained  in  §  960.16  for  fraud  and  non- 
compliance  with  respect  to  the 
requirements  of  this  part. 

(^2)(i)  In  the  event  of  a  loan  fund’s  or 
loan  consortium’s  fraud  or  willful  non- 
compliance  with  respect  to  the 
requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy  shall  be 
recovered  from  the  loan  fund  or  loan 
consortium  by  the  applicant  and 
returned  to  the  Bank  or,  if  previously 
agreed  to  by  the  Bank,  shall  be 
recovered  by  the  Bank  from  the  loan 
fund  or  loan  consortium. 

(ii)  An  applicant  that  provides  loans 
or  grants  to  a  loan  fund  or  loan 
consortium  pursuant  to  the  AHP  shall 
have  in  place  either; 

(A)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the  loan 
fund  or  loan  consortium,  in  the  event  of 
fraud  or  willful  non-compliance  by  the 
loan  fund  or  loan  consortium  with 
respect  to  the  requirements  of  this  part, 
the  full  amount  of  the  AHP  subsidy;  or 

(B)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  applicant  and  the  loan  fund  or  loan 
consortium  that  permits  the  Bank  to 
recover  from  the  loan  fund  or  loan 
consortium,  in  the  event  of  fraud  or 
willful  non-compliance  by  the  loan  fund 
or  loan  consortium  with  respect  to  the 
requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy. 

(3)(i)  In  the  event  of  a  sponsor’s  or 
owner’s  fraud  or  willful  non-compliance 
with  respect  to  the  requirements  of  this 
part,  the  full  amount  the  AHP  subsidy 
shall  be  recovered  by  the  loan  fund  or 
loan  consortium  from  the  sponsor  or 
owner,  to  be  used  for  additional  AHP 
projects. 

(ii)(A)  The  loan  fund  or  loan 
consortium  shall  have  in  place  a  legally 
binding  agreement  or  other  legally 
enforceable  mechanism  that  permits  it 
to  recover  from  the  sponsor  or  owner 
the  full  amount  of  the  AHP  subsidy 
provided  to  the  project  in  the  event  of 
the  sponsor’s  or  owner’s  fraud  or  willful 
non-compliance  with  respect  to  the 
requirements- of  this  part,  and  the 
applicant  shall  have  in  place  a  legally 
binding  agreement  or  other  legally 
enforceable  mechanism  that  permits  it 
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to  recover  from  the  loan  fund  or  loan 
consortium  such  amount  recovered  by 
the  loan  fund  or  loan  consortium  from 
the  sponsor  or  owner;  or 

(B)  The  applicant  shall  have  in  place, 
if  the  Bank  agrees  and  such  agreement 
is  legally  enforceable,  a  four-party 
agreement  that  includes  the  Bank,  the 
applicant,  the  loan  fund  or  loan 
consortium  and  the  sponsor  or  owner, 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  the  sponsor’s  or  owner’s 
fraud  or  willful  non-compliance  with 
respect  to  the  requirements  of  this  part. 

(4)  The  Board  in  its  discretion  may 
grant  a  waiver  of  any  required  remedial 
actions  under  this  paragraph  (e)  for 
fraud  or  willful  non-compliance  with 
respect  to  the  requirements  of  this  part, 
upon  written  request  by  the  Bank, 
applicant,  loan  fund  or  loan  consortium, 
sponsor  or  owner. 

Subpart  J — Required  AHP 
Contributions 

§660.18  Required  annual  AHP 
contributions. 

Each  Bank  shall  fund  its  AHP  in 
accordance  with  the  following  formula: 

(a)  In  1994,  the  greater  of: 

(1)  6  percent  of  the  Bank’s  net 
earnings  for  the  previous  year;  or 

(2)  That  Bank’s  pro  rata  share  of  an 
aggregate  of  $75  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

(b)  In  1995  and  each  year  thereafter, 
the  greater  of: 

(1)  10  percent  of  the  Bank’s  net 
earnings  for  the  previous  year;  or 

(2)  That  Bank’s  pro  rata  share  of  an 
aggregate  of  $100  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

§  960.19  Temporary  suspension  of  AHP 
contributions. 

(a)  Application  for  temporary 
suspension.  (1)  If  a  Bank  finds  that  the 
contributions  required  pursuant  to 
§960.18  are  contributing  to  the  financial 
instability  of  the  Bank,  the  Bank  shall 
notify  the  Board  promptly,  and  may 
apply  in  writing  to  the  Board  for  a 
temporary  suspension  of  such 
contributions. 

(2)  A  Bank’s  application  for  a 
temporary  suspension  of  contributions 
shall: 

(i)  State  the  period  of  time  for  which 
the  Bank  seeks  a  suspension; 

(ii)  State  the  grounds  for  a  suspension; 


(iii)  Include  a  plan  for  returning  the 
Bank  to  a  frnancially  stable  position; 
and 

(iv)  Be  accompanied  by  the  Bank’s 
preceding  year’s  annual  financial  report, 
if  available,  and  the  Bank’s  most  recent 
quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Board  to  consider. 

(b)  Board  review  of  application  for 
temporary  suspension. -^1)  Grounds  for 
approval  of  application.  In  reviewing  a 
Bank’s  application  for  a  temporary 
suspension  of  contributions  to 
determine  the  Bank’s  financial 
instability,  the  Board  shall  consider  the 
following  factors: 

(1)  Whether  the  Bank’s  earnings  are 
severely  depressed.  The  Board  shall 
consider  the  extent  to  which  the  Bank’s 
quarterly  or  annual  net  earnings  have 
decreased  from  the  preceding  quarter  or 
year,  and  whether  such  decline  is 
projected  to  continue; 

(ii)  Whether  there  has  been  a 
substantial  decline  in  the  Bank’s 
membership  capital.  The  Board  shall 
consider  the  extent  to  which  the  Bank’s 
paid-in  membership  capital  has 
declined  in  any  given  quarter  or  year, 
and  whether  such  decline  is  projected  to 
continue; 

(iii)  Whether  there  has  been  a 
substantial  reduction  in  the  Bank’s 
advances  outstanding.  The  Board  shall 
consider  the  extent  to  which  the  Bank’s 
level  of  advances  has  declined  in  any 
given  quarter  or  year,  and  whether  such 
decline  is  projected  to  continue;  and 

(iv)  Whether  any  other  financial 
condition  exists  with  respect  to  the 
Bank  which  has  resulted  in,  or  is  likely 
to  result  in,  the  financial  instability  of 
the  Bank. 

(2)  Limitations  on  grounds  for 
approval  of  application.  The  Board  shall 
disapprove  an  application  for  a 
temporary  suspension  if  it  determines 
that  the  Bank’s  reduction  in  earnings  is 
a  result  of: 

(i)  A  change  in  the  terms  of  advances 
(other  than  subsidized  advances)  to 
members  which  is  not  justified  by 
market  conditions; 

(ii)  Inordinate  operating  and 
administrative  expenses;  or 

(iii)  Mismanagement. 

(c)  Board  decision.  The  Board  shall 
approve  or  disapprove  a  Bank’s 
application  for  a  temporary  suspension 
within  30  calendar  days  of  receipt  of 
such  application,  and  the  Board’s 
decision  shall  be  in  writing  and  shall  be 
accompanied  by  specific  findings  and 
reasons  for  its  action.  A  copy  of  the 
Board’s  decision  shall  be  forwarded  to 
each  of  the  Banks. 

(d)  Board  approval  of  application  for 
temporary  suspension.  (1)  If  the  Board 


approves  a  Bank’s  application  for  a 
temporary  suspension,  the  Board’s 
written  decision  shall  specify  the  period 
of  time  such  suspension  shall  remain  in 
effect. 

(2)  During  the  term  of  a  temporary 
suspension  approved  by  the  Board,  the 
affected  Bank  shall  provide  to  the  Board 
such  financial  reports  as  the  Board  shall 
require  to  monitor  the  financial 
condition  of  the  Bank,  and  the  Board 
shall  continue  to  monitor  the  Bank’s 
financial  condition. 

(3)  If,  prior  to  the  conclusion  of  the 
temporary  suspension  period,  the  Board 
determines  that  the  Bank  has  returned 
to  a  position  of  financial  stability,  the 
Board  may,  upon  written  notice  to  the 
Bank,  terminate  the  temporary 
suspension. 

(e)  Application  for  extension  of 
temporary  suspension  period.  (1)  If  a 
Bank’s  board  of  directors  determines 
that  the  Bank  has  not  returned  to,  or  is 
not  likely  to  return  to,  a  position  of 
financial  stability  at  the  conclusion  of 
the  temporary  suspension  period,  the 
Bank  may  apply  in  writing  for  an 
extension  of  the  temporary  suspension 
period,  stating  the  grounds  for  such 
extension. 

(2)  The  Board  shall  approve  or 
disapprove  a  Bank’s  application  for  an 
extension  of  a  temporary  suspension 
period  within  30  calendar  days  of 
receipt  of  such  application. 

(3)  The  Board’s  decision  on  an 
application  for  an  extension  of  a 
temporary  suspension  period  shall  be  in 
writing,  shall  be  accompanied  by 
specific  findings  and  reasons  for  such 
action,  and  shall  state  the  effective  date 
and  time  period  if  an  extension  is 
approved. 

(0  Notice  to  Congress.  (1)  The  Board 
shall  notify  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House 
of  Representatives  and  the  Committee 
on  Banking,  Housing  and  Urban  Affairs 
of  the  Senate  not  less  than  60  calendar 
days  before  any  temporary  suspension 
(or  extension  of  such  suspension) 
approved  pursuant  to  this  section  takes 
effect. 

(2)  A  temporary  suspension  (or 
extension  of  such  suspension)  shall 
become  effective  as  determined  by  the 
Board,  unless  a  joint  resolution  of 
Congress  is  enacted  disapproving  such 
suspension  (or  extension  thereofi- 

Subpart  K— Affordable  Housing 
Reserve  Fund 

§  960.20  Affordable  Housing  Reserve 
Fund. 

(a)  If  a  Bank  fails  to  use  or  commit  the 
full  amount  it  is  required  to  contribute 
to  the  AHP  in  any  year  pursuant  to 
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§  960.18, 90  percent  of  the  amount  that 
has  not  been  used  or  committed  in  that 
year  shall  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Fund 
established  and  administered  by  the 
Board.  The  10  percent  of  the  unused 
and  uncommitted  amount  retained  by 
the  Bank  should  be  fully  used  or 
committed  by  the  Bank  during  the 
following  year,  and  any  remaining 
portion  must  be  deposited  in  the 
Affordable  Housing  Reserve  Fund.  A 
Bank  is  deemed  to  have  used  or 
committed  its  required  contribution 
where  amounts  are  remaining  at  the  end 
of  the  year  because  funding  the  next 
highest  ranking  project  would  exceed 
the  Bank’s  required  AHP  contribution 
for  the  year.  Such  amounts  remaining 
shall  be  combined  with  returned  AHP 
funds  to  fund  the  next  highest  scoring 
AHP  project  or  projects,  or  carried  over 
by  the  Bank  to  the  next  year’s  AHP 
funding  cycles. 

(b)  By  January  15  of  each  year,  each 
Bank  shall  provide  to  the  Board  a 
statement  indicating  the  amount  of 
unused  and  uncommitted  funds  from 
the  prior  year,  if  any,  which  will  be 
deposited  in  the  A^ordable  Housing 
Reserve  Fund. 

(c)  By  January  31  of  each  year,  the 
Board  will  notify  the  Banks  of  the  total 
amount  of  funds,  if  any,  available  in  the 
Affordable  Housing  Reserve  Fund. 

Subpart  L— Advisory  Councils 

§960.21  Advisory  Councils. 

(a)  Appointment.  (1)  Each  Bank  shall 
appoint  an  Advisory  Council  of  seven  to 
15  persons,  as  provided  in  the  Bank’s 
Alff  implementation  plan.  Advisory 
Council  members  shall  reside  in  the 
Bank’s  district  and  shall  be  drawn  from 
community  and  nonprofit  organizations 
actively  involved  in  providing  or 
promoting  low-  or  moderate-income 
housing  in  the  Bank’s  District. 

(2)  The  Bank  shall  actively  solicit 
nominations  from  Bank  members  and 
commimity  and  nonprofit  organizations 
actively  involved  in  providing  or 
promoting  low-  or  moderate-income 
housing  in  the  Bank’s  District,  and  shall 
allow  sufficient  time  for  such 
organizations  to  respond,  so  that  the 
nomination  and  appointment  process  is 
as  broad  and  as  participatory  as 
possible. 

(3)  Advisory  Council  members  shall 
be  appointed  by  the  Banks  giving 
consideration  to  the  size  of  the  District 
and  the  diversity  of  low-income  housing 
needs  within  the  District. 

(4)  Advisory  Council  members  shall 
serve  for  terms  of  two  or  three  years, 
and  such  terms  shall  be  staggered  to 
provide  continuity  and  experience  in 


service,  as  provided  in  the  Bank’s  AHP 
implementation  plan.  An  Advisory 
Council  member  may  not  serve  for  more 
than  six  years  consecutively. 

(5)  An  Advisory  Council  member 
who,  subsequent  to  appointment,  is  no 
longer  employed  by  or  associated  with 
a  commimity  or  nonprofit  organization 
actively  involved  in  providing  or 
promoting  low-  or  moderate-income 
housing  in  the  Bank’s  District,  may 
continue  to  serve  on  the  Advisory 
Council  until  the  end  of  his  or  her  term. 

(b)  Election  of  chairperson  and  vice 
chairperson.  Each  Advisory  Council 
shall  elect  from  among  its  voting 
members  a  chairperson  and  a  vice 
chairperson. 

(c)  Designation  of  secretary.  Each 
Advisory  Council  shall  designate  a 
member,  or  request  that  a  member  of  the 
Bank’s  staff  be  designated,  to  act  as 
secretary  of  the  Advisory  Council.  The 
secretary  shall  record  and  maintain 
minutes  of  the  meetings  of  the  Advisory 
Council.  Minutes  of  each  meeting  shall 
contain,  among  other  things,  a  record  of 
the  persons  present,  a  description  of  the 
matters  discussed,  and 
recommendations  made.  The  person 
acting  as  secretary  at  a  meeting  shall 
certify  to  the  accuracy  of  the'minutes  of 
that  meeting. 

(d)  Review  of  Bank’s  proposed  AHP 
implementation  plan  and  prior  AHP 
applications.  (1)  Prior  to  approval  of  the 
Bank’s  proposed  AHP  implementation 
plan  by  the  Bank’s  board  of  directors, 
the  Bank’s  Advisory  Council  shall 
review  the  proposed  AHP 
implementation  plan  and  provide  its 
recommendations  to  the  Bank’s  board  of 
directors  pursuant  to  the  requirements 
in  §  960.2(c). 

(2)  Upon  request  of  the  Advisory 
Council,  the  Bank  shall  provide  the 
Advisory  Council  with  copies  of  any 
AHP  applications  from  prior  AHP 
funding  cycles. 

(e)  Meetings  with  the  Banks.  The 
Advisory  Council  shall  meet  with 
representatives  of  the  board  of  directors 
of  the  Bank  at  least  quarterly  to  advise 
the  Bank  on  low-  and  moderate-income 
housing  programs  and  needs  in  the 
Bank’s  District  and  on  the  utilization  of 
AHP  subsidized  advances  or  direct 
subsidies  for  these  purposes. 

(f)  Report  to  the  Board.  Each  Advisory 
Council  shall  submit  to  the  Board 
annually  by  March  1  its  analysis  of  the 
low-income  housing  activity  of  its  Bank. 

(g)  Payment  of  expenses  and 
compensation.-^  1)  Expenses.  Each 
Bank  shall  reimburse  members  of  its 
Advisory  Council  for  transportation  and 
subsistence  expenses  they  incur  for  each 
day  devoted  to  attending  quarterly 


meetings  with  representatives  of  the 
board  of  directors  of  the  Bank. 

(2)  Fees.  Each  Bank  shall  pay 
members  of  its  Advisory  Council  a  fee 
for  each  day  devoted  to  attending 
quarterly  meetings  with  representatives 
of  the  board  of  directors  of  the  Bank. 

Subpart  M — Effective  Dates 

§  960.22  Effective  dates. 

This  part  shall  become  effective  [30 
days  after  publication  of  the  final  rule 
in  the  Federal  Register].  The  provisions 
of  this  part,  or  portion  thereof,  may  be 
applied  to  projects  approved  for  AHP 
funding  prior  to  [30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register]  to  the  extent  all 
relevant  parties  (the  Bank,  the  applicant, 
the  sponsor  or  the  owner,  and  if 
applicable,  the  loan  fund  or  loan 
consortium)  agree  thereto  in  writing. 

Dated:  December  15, 1993. 

By  the  Federal  Housing  Finance  Board. 
Philip  L.  Conover, 

Managing  Director. 

[FR  Doc.  94-412  Filed  1-7-94;  8:45  am] 
BILLING  CODE  672S-01-U 


SMALL  BUSINESS  ADMINISTRATION 
13CFR  Part  121 

Small  Business  Size  Standards; 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  terminate 
waivers  of  the  Nonmanufacturer  Rule 
for  several  classes  of  metal  products. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  intends  to 
terminate  existing  waivers  of  the 
Nonmanufacturer  Rule  for:  (1)  Bars  and 
rods,  high  nickel  alloy:  (2)  plate  sheet, 
strip  and  foil,  stainless  steel  and  high 
nickel  alloy;  (3)  wire,  nonelectrical,  high 
nickel  alloy;  (4)  bars  and  rods,  high 
nickel  alloy,  aluminum,  nickel-copper, 
nickel-copper-aluminum,  copper, 
copper-nickel,  aluminum-bronze,  and 
naval  brass;  (5)  plate,  sheet  and  strip, 
nickel-copper,  nickel-copper-aluminum , 
copper-nickel,  and  copper;  (6)  sheet  and 
plate  aluminum  products;  and  (7) 
structural  shapes,  angles,  channels,  tees 
and  zees,  aluminum  and  high  nickel 
alloy.  SBA’s  intent  to  terminate  these 
waivers  of  the  Nonmanufacturer  Rule  is 
based  on  our  recent  discovery  of  small 
business  manufacturers  for  these  classes 
of  products.  Terminating  these  waivers 
will  require  recipients  of  contracts  set 
aside  for  small  or  8(a)  businesses  to 
provide  the  products  of  small  business 
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manufacturers  or  processors  on  such 
contracts, 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Robert  J.  Moffitt, 
Associate  Administrator  for 
Procurement  Assistance,  U.S.  Small 
Business  Administration,  Mail  Code 
6250,  409  3rd  Street  SW.,  Washington, 
DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker,  Procurement  Analyst, 
phone  (703)  695-2435. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurements  must 
provide  the  products  of  small  business 
manufacturers  or  processors.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.9060))  and 
121.1106(b).  Section  210  of  Public  Law 
101-574  further  amended  the  law  to 
allow  for  waivers  for  classes  of  products 
for  which  there  are  no  small  business 
manufacturers  or  processors  “available 
to  participate  in  the  Federal 
procurement  market.”  The  actions 
which  the  SBA  is  proposing  to  take  with 
respect  to  existing  waivers  and  the 
reasons  for  those  actions  follow: 

1.  SBA  announced  its  decision  to 
grant  the  waiver  of  the 
Nonmanufacturer  Rule  for  bars  and 
rods,  high  nickel  alloy,  in  the  Federal 
Register  on  May  15, 1991,  p.  22306. 
Recently,  while  researching  SBA’s 
Procurement  Automated  Source  System 
(PASS)  on  a  related  issue,  SBA  became 
aware  of  the  existence  of  small  business 
manufacturers  for  items  within  this 
class  of  product.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  bars  and  rods, 
high  nickel  alloy,  identified  under 
Product  and  Service  Code  (PSC)  9510 
and  Standard  Industrial  Classification 
(SIC)  Code  3312. 

2.  The  SBA  annoimced  its  decision  to 
grant  the  waiver  for  plate,  sheet,  strip 
and  foil,  stainless  steel  and  high  nickel 
alloy  in  the  Federal  Register  on  May  15, 
1991,  p.  22306.  While  researching  the 
PASS  on  a  related  issue,  SBA  became 
aware  of  the  existence  of  a  small 
business  manufacturer  for  items  within 
this  class  of  products.  For  this  reason, 
SBA  intends  to  terminate  the  waiver 
previously  granted  for  plate,  sheet,  strip 
and  foil,  stainless  steel  and  high  nickel 
alloy  identified  under  Product  and 
Service  Code  (PSC)  9515  and  Standard 
Industrial  Classification  (SIC)  Code 
3312. 


3.  SBA  announced  its  decision  to 
grant  a  class  waiver  for  wire, 
nonelectrical,  high  nickel  alloy,  in  the 
Federal  Register  on  May  15, 1991,  p. 
22306.  While  researching  the  PASS  on 
a  related  issue,  SBA  bec^e  aware  of 
the  e)dstence  of  a  small  business 
manufacturer  for  items  within  this  class 
of  products.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  wire, 
nonelectrical,  high  nickel  alloy, 
identified  under  Product  and  Service 
Code  (PSC)  9525  and  Standard 
Industrial  Classification  (SIC)  Code 
3356. 

4.  SBA  annoimced  its  decision  to 
grant  a  class  waiver  for  bars  and  rods, 
high  nickel  alloy,  aluminum,  nickel- 
copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  in  the  Federal 
Register  on  May  15, 1991,  p.  22306.  The 
Defense  Industrial  Supply  Center 
recently  brought  to  SBA’s  attention  the 
existence  of  a  small  business 
manufacturer  for  items  within  this  class 
of  products.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  bars  and  rods, 
high  nickel  alloy,  aluminum,  nickel- 
copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  identified  under 
Product  and  Service  Code  (PSC)  9530 
and  Standard  Industrial  Classification 
(SIC)  Code  3356. 

5.  SBA  announced  its  decision  to 
grant  the  waiver  for  plate,  sheet  and 
strip,  titanium,  nickel-copper,  nickel- 
copper-aluminum,  copper-nickel,  and 
copper  in  the  Federal  Register  on 
August  23, 1991,  p.  41787.  SBA 
announced  its  decision  to  exclude 
titanium  bars,  rods,  plates,  sheets  and 
strips  from  this  class  waiver  in  the 
Federal  Register  on  April  30, 1992,  p. 
18396.  The  remaining  class  waiver 
included  plate,  sheet  and  strip,  nickel- 
copper,  nickel-copper-aluminum, 
copper-nickel,  and  copper.  While 
researching  the  PASS  on  a  related  issue, 
SBA  became  aware  of  the  e)dstence  of 

a  small  business  manufacturer  for  items 
within  the  class  of  products  of  plate, 
sheet  and  strip,  nickel-copper,  nickel- 
copper-aluminum,  copper-nickel,  and 
copper.  For  this  reason,  SBA  intends  to 
terminate  the  waiver  previously  granted 
for  plate,  sheet  and  strip,  nickel-copper, 
nickel-copper-aluminum,  copper-nickel, 
and  copper  identified  under  Product 
and  Service  Code  (PSC)  9535  and 
Standard  Industrial  Classification  (SIC) 
Code  3353. 

6.  SBA  announced  its  intent  to  grant 
the  waiver  for  sheet  and  plate  aluminum 
products  in  the  Federal  Regnter  on  July 
13, 1991,  p.  28772.  It  was  recently 


brought  to  SBA’s  attention  by  the 
Defense  Industrial  Supply  Center  that  a 
small  business  manufacturer  exists  for 
items  within  this  class  of  products.  For 
this  reason,  SBA  intends  to  terminate 
the  waiver  for  sheet  and  plate  aluminum 
products  identified  under  Product  and 
Service  Code  (PSC)  9535  and  Standard 
Industrial  Classification  (SIC)  Code 

3353. 

7.  SBA  announced  its  decision  to 
grant  the  waiver  for  structural  shapes, 
angles,  channels,  tees  and  zees, 
aluminum  and  high  nickel  alloy  in  the 
Federal  Register  on  May  15, 1991,  p, 
22306.  It  was  recently  brought  to  SBA’s 
attention  by  the  Defense  Industrial 
Supply  Center  that  a  small  business 
manufacturer  exists  for  items  within 
this  class  of  products.  For  this  reason, 
SBA  intends  to  terminate  the  waiver  for 
structural  shapes,  angles,  channels,  tees 
and  zees,  aluminum  and  high  nickel 
alloy  identified  under  Product  and 
Service  Code  (PSC)  9540  and  Standard 
Industrial  Classification  (SIC)  Code 

3354. 

In  summary,  based  on  the  above 
information,  the  SBA  proposes  to 
terminate  the  class  waivers  of  the 
Nonmanufacturer  Rule  fon 

1.  Bars  and  rods,  high  nickel  alloy,  PSC 

9510,  SIC  3312; 

2.  Plate,  sheet,  strip  and  foil,  stainless 

steel  and  high  nickel  alloy,  PSC 
9515,  SIC  3312; 

3.  Wire,  nonelectrical,  high  nickel  alloy, 

PSC  9525,  SIC  3356; 

4.  Bars  and  rods,  high  nickel  alloy, 

aluminum,  nickel-copper,  nickel- 
copper-aluminum,  copi)er,  copper- 
nickel,  aluminum-bronze,  and  naval 
brass,  PSC  9530,  SIC  3356; 

5.  Plate,  sheet  and  strip,  nickel-copper, 

nickel-copper-aluminum,  copper- 
nickel.  and  copper,  PSC  9535,  SIC 
3353; 

6.  Sheet  and  plate  aluminum  products, 

PSC  9535,  SIC  3353*,  and 

7.  Structural  shapes,  angles,  channels, 

tees  and  zees,  aluminum  and  high 
nickel  alloy,  PSC  9540,  SIC  3354. 

The  public  is  invited  to  comment  to 
SBA  on  its  proposed  termination  of  the 
waivers  for  the  classes  of  products 
specified.  All  comments  by  the  public 
will  be  duly  considered  by  SBA  in 
determining  whether  to  finalize  its 
intent  to  terminate  these  waivers. 

Dated:  December  27, 1993. 

Robert  J.  Moffitt, 

Associate  Administrator  for  Procurement 
Assistance. 

[FR  Doc.  94-474  Filed  1-7-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Docket  No.  27581,  Notice  No.  94-1] 

Regulatory  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Request  for  comments. 

SUMMARY:  This  notice  requests  that  the 
public  identify  regulations  that  it 
believes  should  be  amended  or 
eliminated  to  reduce  undue  regulatory 
burdens,  if  any,  consistent  with  the 
FAA’s  statutory  safety,  security,  and 
other  public  interest  responsibilities. 
This  notice  asks  each  commenter  to 
identify,  in  order  of  priority,  those 
regulations  that  are  believed  to  be 
unwarranted  or  inappropriate.  In  order 
to  focus  agency  consideration,  each 
commenter  is  asked  to  concentrate  on 
no  more  than  three  regulations  he  or  she 
believes  to  be  of  primary  concern.  The 
agency  asks  further  that  each 
commenter  provide  a  brief  explanation 
of:  (1)  The  bases  for  the  three  highest 
priority  recommendations  to  amend  or 
eliminate  the  regulations;  (2)  the  ways 
in  which  each  regulation’s  objective  is 
otherwise  fulfilled  (e.g.,  by  duplicative 
regulations  or  by  technological  advances 
that  render  the  regulations  obsolete): 
and  (3)  where  appropriate,  a  suggested 
substitute  or  amended  version  of  the 
regulations  identified.  This  information 
will  help  the  FAA  to  respond  to  the 
Administration’s  direction  to  design 
regulations  in  the  most  effective  manner 
to  achieve  their  regulatory  objective. 
DATES:  Comments  should  be  submitted 
on  or  before  March  11, 1994. 

ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  27581,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  delivered  must  be  marked 
Docket  No.  27581.  Comments  may  be 
examined  in  room  915G  weekdays 
between  8:30  a.m.  and  5  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Christie,  Director,  Office  of 
Rulemaking,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9677. 
SUPPLEMENTARY  INFORMATION:  With  this 
Notice,  the  FAA  is  undertaking  an 
evaluation  aimed  at  eliminating  or 
amending  existing  rules  and  regulations 


that  may  not  be  necessary  to  achieve  the 
agency’s  safety,  security,  and  other 
public  interest  responsibilities.  This 
effort  initiates  a  response  to  the 
recommendations  of  the  15-member 
National  Commission  to  Ensure  a  Strong 
Competitive  Airline  Industry,  the 
recommendations  of  the  Vice 
President’s  National  Performance 
Review,  and  E)OT  and  FAA  regulatory 
initiatives. 

In  April  1993,  the  National 
Commission  to  Ensure  a  Strong 
Competitive  Airline  Industry 
(Commission)  was  established  by  Public 
Law  No.  103-13.  The  Commission  was 
asked  to  investigate,  study  and  make 
policy  recommendations  regarding  the 
financial  vitality  and  future 
competitiveness  of  the  U.S.  airline  and 
aerospace  industries. 

In  August  1993,  the  Commission 
issued  a  report  to  the  President  and 
Congress  that  addressed,  among  other 
things,  the  legal  and  administrative 
policies  that  govern  the  regulatory 
responsibilities  imposed  on  United 
States  airlines.  The  Commission  found 
that  Federal  regulations  impose  a 
cumulative  burden  on  airlines.  While 
the  FAA  has  not  quantified  that  burden, 
the  Commission  estimated  that  existing 
rules  have  added  to  airline  costs  and 
concluded  that  the  costs  of  these  rules 
have  a  direct  impact  on  the  airlines’ 
financial  condition. 

To  enhance  the  FAA’s  ability  to 
perform  its  statutory  role  without  undue 
economic  impact  on  the  aviation 
industry,  the  Commission  recommends 
that  the  “FAA/DOT  undertake  a  short- 
range  regulatory  review — in  close 
consultation  with  industry  and  other 
interested  parties — to  eliminate  or 
amend  existing  regulations  to  reduce 
regulatory  burdens  consistent  with 
safety  and  security  considerations.” 

In  addition.  Executive  Order  12866 
requires  that  agencies  “identify 
regulations  that  are  cumulative, 
obsolete,  or  inconsistent,  and  where 
appropriate,  eliminate  or  modify  them.” 
In  light  of  these  concerns,  and 
consistent  with  the  Administration’s 
Civil  Aviation  Initiative,  this  notice 
solicits  public  comment  that  will  assist 
the  FAA  in  focusing  attention  on  areas 
where  the  public  believes  the  regulatory 
burden  is  excessive  and  unjustified.  In 
particular,  the  agency  requests  that  each 
commenter  identify  the  most  signiHcant 
regulations  that  the  commenter  believes 
may  no  longer  be  necessary,  are  unduly 
burdensome,  or  impose  excessive  costs 
or  red  tape.  In  some  cases,  for  example, 
important  innovations,  technologies,  or 
new  market  opportimities  may  have 
taken  place  or  may  have  been  created 


since  a  rule  was  promulgated, 
potentially  rendering  a  rule  obsolete. 

The  FAA  requests  commenters  to 
focus  their  recommendations  on  up  to 
three  regulations  they  believe  to  be  of 
primary  concern — rather  than  catalogue 
all  rules  that  they  may  view  to  be 
objectionable  in  some  respect.  This  will 
facilitate  development  of  a  manageable 
overall  proposal.  Further,  each 
commenter  should  rank  in  priority  order 
the  regulations  that  the  commenter 
believes  the  agency  should  address  first. 
In  addition,  each  submission  should 
include  an  explanation  of:  (1)  How  the 
identified  regulatory  requirement  is 
burdensome:  (2)  how  the  requirement 
should  be  changed  or  deleted, 
including,  where  possible,  suggested 
draft  substitutes:  (3)  how  a  regulatory 
change  would  benefit  the  public:  and  (4) 
how  a  proposed  regulatory  change 
would  provide  an  adequate  level  of 
safety,  security,  or  environmental 
protection.  Specific  economic 
information  to  support  a  reliable  cost/ 
benefit  analysis  of  the  proposed  change 
will  also  be  of  assistance. 

Comments  in  response  to  this  notice 
are  also  expected  to  facilitate  the  FAA’s 
regulatory  review  envisioned  by 
Executive  Order  No.  12866,  “Regulatory 
Planning  and  Review,”  issued 
September  30, 1993.  This  executive 
order  requires  each  agency  to  create  a 
program  under  which  it  will 
periodically  review  its  existing 
significant  regulations-to  determine 
whether  any  should  be  modified  or 
eliminated  to  make  the  agency’s 
regulatory  program  more  effective  and 
less  burdensome. 

The  comments  provided  in  response 
to  this  notice  will  assist  the  agency  in 
establishing  its  priorities  for  future 
regulatory  changes,  including  repeal  or 
modification  of  rules  where  appropriate, 
to  maintain  safety  and  security  while 
reducing  regulatory  burdens. 

Issued  in  Washington,  DC,  on  January  5, 
1994. 

David  R.  Hinson, 

Administrator. 

IFR  Doc.  94-544  Filed  1-6-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  422 

RIN  0960-AD45 

Organization  and  Procedures; 
Procedures  of  the  Office  of  Hearings 
and  Appeals;  Authority  of  Appeals 
Officers  to  Deny  a  Request  for  Appeals 
Council  Review 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  20  CFR  422.205,  which  describes 
the  organization  and  procedures  of  the 
Appeals  Council,  to  authorize  Appeals 
Officers,  as  well  as  members  of  the 
Appeals  Council,  to  deny  a  request  for 
review  of  a  decision  by  an 
Adm.inistrative  Law  Judge  (ALJ). 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  11, 1994. 
ADDRESSEES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21235,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Berge,  Legal  Assistant.  3-B-4 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
(410)  965-1769. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  422  of  20  CFR  provides 
information  regarding  the  organization 
and  procedures  of  the  Social  Security 
Administration  (SSA).  Subpart  C  of  part 
422  describes  the  procedures  of  the 
Office  of  Hearings  and  Appeals  (OHA). 
Section  422.205  describes  the 
organization  and  functions  of  the 
Appeals  Council,  a  part  of  OHA. 

By  direct  delegation  of  authority  horn 
the  Secretary  of  Health  and  Human 
Services  (Secretary),  the  Appeals 
Council  is  authorized  to  review  hearing 
decisions  and  orders  of  dismissal  issu^ 
by  SSA’s  ALJs.  Through  the  exercise  of 
this  authority,  the  Appeals  Council  is 


responsible  for  ensuring  that  the  final 
decisions  of  the  Secretary  involving 
benefits  under  titles  II,  3G,  XVI  and 
XVIII  of  the  Social  Security  Act  (the 
Act)  and  part  B  of  title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended,  are  proper  and  in  accordance 
with  the  law,  regulations,  and  binding 
agency  policy  established  in  Social 
Security  Rulings  and  Acquiescence 
Rulings. 

Currently,  20  Appeals  Council 
members,  hereinafter  referred  to  as 
either  “Administrative  Appeals  Judges 
(AAJs)”  or  “members,”  comprise  the 
membership  of  the  Appeals  Council. 

The  Associate  Commissioner  for  OHA  is 
the  Chair  of  the  Appeals  Council  and  is 
the  administrative  officer  directly 
responsible  to  the  Commissioner  of 
Social  Security  for  carrying  out  OHA’s 
mission  of  holding  ALJ  hearings  and 
deciding  appeals.  Each  AAJ,  other  than 
the  Chair,  is  assisted  by  an  Appeals 
Officer  who  serves  as  a  legal  clerk. 
Organizationally,  Appeals  Officers  are  a 
part  of  the  Appeals  Council. 

The  Appeals  Council  considers 
appeals  under  titles  II,  XI,  XVI,  and 
XVIII  of  the  Act,  and  under  part  B  of 
title  IV  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended.  The 
regulations  setting  forth  the 
responsibilities  of  the  Appeals  Coimcil 
appear  in  20  CFR  part  404  (subpart  J, 

§§  404.967  et  seq.),  part  410  (subpart  F, 
§§  410.657  et  seq.),  part  416  (subpart  N, 
§§  416.1467  et  seq.),  and  42  CFR  part 
405  (subi>art  G,  §§  405.701(c)  and 
405.724),  part  417  (subpart  Q,  §417.634 
and  part  473  (subpart  B,  §§473.46  and 
473.48(b)).  These  regulations  provide 
that  after  an  ALJ  has  issued  a  decision 
or  dismissed  a  request  for  a  hearing,  the 
Appeals  Council  may  review  a  case  on 
its  own  motion  or  at  the  request  of  a 
party  to  the  hearing  decision  or 
dismissal.  The  Council  may  deny  or 
dismiss  a  party’s  request  for  review,  or 
it  may  grant  the  request  and  either  issue 
a  decision  or  remand  the  case  to  an  ALJ. 
If  the  Appeals  Council  denies  a  request 
for  review  of  a  decision  by  an  ALJ,  the 
ALJ’s  decision  becomes  the  final 
decision  of  the  Secretary  subject  to 
judicial  review  under  the  provisions  of 
section  205(g)  of  the  Act.  If  the  Appeals 
Council  grants  a  request  for  review  and 
issues  a  decision,  that  decision  becomes 
the  final  decision  of  the  Secretary 
subject  to  judicial  review  pursuant  to 
section  205(g)  of  the  Act. 

Sections  404.970  and  416.1470 
describe  cases  involving  Social  Security 
and  supplemental  security  income 
benefits  payable  under  title  II  and  title 
XVI  of  the  Act  that  the  Appeals  Council 
will  review.  Those  sections  provide  that 
the  Appeals  Council  will  review  a  case 


if  the  action,  findings  or  conclusions  of 
the  ALJ  are  not  supported  by  substantial 
evidence;  there  is  an  error  of  law;  or 
there  appears  to  be  an  abuse  of 
discretion  by  the  ALJ.  Those  sections 
also  provide  that  the  Appeals  Council 
will  review  a  case  that  presents  a  broad 
policy  or  procedural  issue  that  may 
affect  the  general  public  interest.  The 
same  standards  apply  to  determine  if 
the  Appeals  Council  will  review  a  case 
under  title  XVIII  of  the  Act  or  under  part 
B  of  title  rV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

Over  the  years,  there  ha\'e  been 
questions  about  the  functions  and 
operations  of  the  Appeals  Council. 

Some  commenters  have  questioned  the 
usefulness  of  review  by  the  Appeals 
Council.  Several  studies  have  addressed 
the  role  of  the  Appeals  Council, 
resulting  in  many  recommendations  for 
improving  the  Council's  structure  and 
operations. 

In  its  Recommendation  87-7:  A  New 
Role  for  the  Social  Security  Appeals 
Council  (adopted  December  18, 1987), 
the  Administrative  Conference  of  the 
United  States  (ACUS)  concluded  that 
the  high  volume  of  work  of  the  Council 
(up  to  500  cases  per  member  per  month) 
precluded  it  from  detecting  emerging 
problems,  identifying  new  issues  to  be 
resolved,  and  identi^ng  and 
developing  needed  policies.  ACUS 
recommended  that  the  Secretary  and 
SSA  restructure  the  Appeals  Council  in 
“a  fashion  that  redirects  the  institution’s 
goals  and  operations  from  an  exclusive 
focus  on  processing  the  stream  of 
individual  cases  and  toward  an 
emphasis  on  improved  organizational 
effectiveness”  (1  CFR  305.87-7).  To  this 
end,  ACUS  recommended  that  “the 
Appeals  Council  should  be  provided  the 
authority  to  reduce  significantly  its 
caseload  and  also  be  given,  as  its 
principal  mandate,  the  responsibility  to 
recommend  and,  where  appropriate, 
develop  and  implement  adjudicatory 
principles  and  decisional  standards  for 
the  disability  determination  process.” 
ACUS  also  recommended  that  the 
agency  enhance  the  status  of  the 
Appeals  Council  and  provide  law  clerks 
to  its  members. 

To  address  the  workload  problems 
ACUS  discussed  in  its  recommendation, 
SSA  decided,  in  1988,  to  add  Appeals 
Officers  to  the  Council  to  enable  the 
members  to  focus  their  attention  on  the 
more  complex  and  significant  cases, 
including  those  cases  presenting 
important  policy  or  procedural  issues. 

Appeals  Officers  presently  assist  AAJs 
in  considering  recommendations  made 
by  the  Council’s  support  staff  in  OHA’s 
Office  of  Appellate  Operations.  Appeals 
Officers,  who  are  attorneys,  also  act  as 
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the  AAJs’  staff  attorneys,  researching 
and  providing  legal  memoranda  on 
issues  arising  from  cases  that  come  to 
the  attention  of  the  Appeals  Council. 
However,  because  the  Appeals  Officers 
do  not  have  authority  under  our  existing 
regulations  to  carry  out  any  of  the 
decision  making  responsibilities  of  the 
AAJs,  one  or  more  AAJs  must  make 
these  decisions. 

Research  we  have  supported  since  we 
established  the  Appeals  Officer  position 
has  persuaded  us  that  if  the  Appeals 
Officers  are  authorized  to  assume  some 
of  the  responsibilities  of  the  AAJs,  the 
AAJs  w'ill  be  able  to  focus  more  of  their 
attention  on  cases  that  present  broad 
policy  or  procedural  issues.  In  a  report 
commissioned  by  ACUS  in  1989  (Report 
and  Recommendations  on  the  Social 
Security  Administration’s 
Administrative  Appeals  Process), 
Professor  Frank  S.  Block  discussed  the 
Appeals  Coimcil’s  workload  and  stated 
that  the  Council  could  not  be  expected 
to  assume  a  meaningful  review  function 
for  all  claims  that  might  be  presented  to 
it.  One  of  the  recommendations  in  the 
report  was  that  the  Appeals  Council  be 
authorized  “to  use  staff  or  lower  level 
Council  members  to  deny  a  request  for 
review,  and  limit  the  review  of  cases  by 
the  Appeals  Council  to  those  raising 
significant  policy  issues.”  See 
Recommendation  No.  12. 

To  complete  the  changes  we 
contemplated  when  we  established  the 
Appeals  Officer  position,  we  propose  to 
amend  §422.205  to  authorize  Appeals 
Officers  to  deny  a  request  for  review  of 
an  ALJ  hearing  decision.  Because  an 
ALJ’s  dismissal  of  a  request  for  a  hearing 
is  not  subject  to  judicial  review,  AAJs 
will  continue  to  decide  whether  to  grant 
or  deny  a  request  for  review  of  a  hearing 
dismissal.  Appeals  Officers  will 
continue  to  receive  guidance,  direction 
and  supervision  from  AAJs.  including 
instructions  as  to  specific  issues  or 
kinds  of  cases  requiring  the  attention  of 
the  AAJ. 

We  believe  this  proposed  change, 
which  provides  Appeals  Officers  a 
specific  and  limited  authority,  will 
improve  both  the  quality  and  efficiency 
of  the  service  the  Appeals  Council  is 
able  to  provide.  The  proposed  change 
should  allow  the  Council  to  give  the 
public  a  more  timely  response  to  their 
requests  for  review  and  increase  the 
ability  of  the  AAJs  to  carry  out  their 
important  function  of  providing  review 
of  many  ALJ  decisions. 

Although  the  Appeals  Officer  under 
the  proposed  rule  would  have  authority 
to  deny  a  request  for  review  of  an  ALJ 
decision,  he  or  she  may  also  refer  a 
particular  case  to  an  AAJ  with  a 
recommendation  if  it  involves  complex 


factual  issues  or  complicated 
interpretative  issues  of  law  and/or 
regulations.  In  addition,  all  cases  in  ^ 
which  an  analyst  in  OHA’s  Office  of 
Appellate  Operations  prepares  a 
recommendation  to  grant  a  request  for 
review  will  be  submitted  directly  to  an 
AAJ  for  disposition.  We  believe  this 
process  will  serve  two  purposes;  (1)  It 
will  expedite  bringing  the  “close  cases,” 
which  are  normally  more  complex,  to 
the  AAJ’s  attention;  and  (2)  it  will  allow 
the  AAJs  to  focus  on  those  cases  raising 
significant  issues. 

We  propose  to  make  this  change  in 
the  regulation  concerning  the  operating 
procedures  of  the  Appeals  Council 
under  the  provisions  of  sections  205, 
1102,  and  1631  of  the  Act.  These 
statutory  sections  give  the  Secretary 
broad  regulatory  authority  to  establish 
procedures  that  are  necessary  and 
appropriate  to  carry  out  the  Act’s 
provisions. 

Regulatory  Provisions 

The  proposed  rule  will  enable  the 
Appeals  Officers  to  decide  whether  a 
request  for  review  of  an  ALJ  decision 
should  be  denied,  thereby  making  the 
decision  of  the  ALJ  the  final  decision  of 
the  Secretary  for  the  purpose  of  any 
request  for  judicial  review  which  a  party 
to  the  decision  may  decide  to  file  under 
section  205(g)  of  the  Act.  The  Appeals 
Officers  will  not  have  authority  to  grant 
a  request  for  review,  to  decide  to  review 
a  case  on  the  Appeals  Council’s  owm 
motion,  to  remand  a  case  to  an  ALJ,  to 
grant  or  to  deny  a  request  to  review  a 
hearing  dismissal,  or  to  issue  a  final 
decision.  The  authority  to  exercise  those 
powers  of  the  Council  will  remain 
exclusively  with  the  AAJs. 

Appeals  Officers  will  be  required  to 
apply  the  same  criteria  as  the  AAJs  in 
determining  whether  to  deny  a  request 
for  review.  The  Appeals  Officers  will 
apply  the  provisions  of  §§  404.970  and 
416.1470,  which  specify  when  the 
Appeals  Coimcil  will  review  a  case,  in 
determining  the  appropriate  action. 
Judges,”  or  by  the  proposed  change  to 
expand  the  authority  of  the  Appeals 
Officers,  who  organizationally  are  part 
of  the  Council. 

Regulatory  Procedures 

Regulatory’  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Individuals  are  not  included  in 
the  definition  of  a  small  entity. 


However,  for  purposes  of  the  RFA,  we 
consider  the  majority  of  Medicare 
providers,  physicians  and  suppliers  to 
be  small  entities. 

Inasmuch  as  the  proposed  rule  does 
not  alter  the  standards  for  Appeals 
Council  review,  we  believe  that  it  will 
have  little,  if  any,  effect  on  providers, 
physicians  and  suppliers  which 
substantial  number  of  small  entities. 
Individuals  are  not  included  in  the 
definition  of  a  small  entity.  However, 
for  purposes  of  the  RFA,  we  consider 
the  majority  of  Medicare  providers, 
physicians  and  suppliers  to  be  small 
entities. 

Inasmuch  as  the  proposed  rule  does 
not  alter  the  standards  for  Appeals 
Council  review,  we  believe  that  it  will 
have  little,  if  any,  effect  on  providers, 
physicians  and  suppliers  which  request 
Appeals  Council  review  of  Medicare 
claims.  Accordingly,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  will  not  result  in 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  not  prepared  an  RFA 
analysis. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catelog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare; 
Reporting  and  recordkeeping  requirements; 
93.802-93.805  Social  SecuriW;  and  93.807 
Supplemental  Security.) 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Organization  and  functions  (government 
agencies),  Social  security. 

Dated:  September  1, 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved;  December  22, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part 
422  of  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  422— ORGANIZATION  AND 
PROCEDURES 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  Secs.  205,  221, 1102. 1869.  and 
1871  of  the  Social  Security  Act;  42  U.S.C. 
405.  421. 1302. 1395ff.  and  1395hh;  sec. 
413(b)  of  the  Federal  Mine  Safety  and  Health 
.Act  of  1977:  30  U.S.C.  923(b). 
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2.  Section  422.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  422.205  Review  by  Appeals  Council. 
***** 

(c)  The  denial  of  a  request  for  review 
of  a  hearing  decision  concerning  a 
determination  under  §  422.203(a)(1) 
shall  be  by  such  appeals  officer  or 
appeals  officers  or  by  such  member  or 
members  of  the  Appeals  Council  as  may 
be  designated  in  the  manner  prescribed 
by  the  Chair  or  Deputy  Chair.  The 
denial  of  a  request  for  review  of  a 
hearing  dismissal,  the  dismissal  of  a 
request  for  review,  or  the  refusal  of  a 
request  to  reopen  a  hearing  or  Appeals 
Council  decision  concerning  a 
determination  imder  §  422.203(a)(1) 
shall  be  by  such  member  or  members  of 
the  Appeals  Council  as  may  be 
designated  in  the  manner  prescribed  by 
the  Chair  or  Deputy  Chair. 
***** 

[FR  Doc.  94-481  Filed  1-7-94;  8:45  am) 

BILUNO  CODE  419&-39-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-307,  RM-8386] 

Radio  Broadcasting  Services;  Jensen 
Beach  and  Melbourne,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  joint  petition  by  HLG, 
Inc.,  licensee  of  Station  \VHLG(FM), 
Jensen  Beach,  Florida,  and  City 
Broadcasting  Co.,  Inc.,  license  of  Station 
\VGGD(FM),  Melbourne,  Florida, 
proposing  the  substitution  of  Channel 
272C3  for  Channel  272A  at  Jensen 
Beach,  Florida,  and  modification  of  the 
license  for  Station  VVHLG(FM)  to  specify 
the  higher  powered  channel,  and  the 
substitution  of  Channel  236A  for 
Channel  272A  at  Melbourne,  Florida, 
and  the  modification  of  Station 
WGGD(FM)’s  license  to  specify  the 
alternate  Class  A  channel.  Channel 
272C3  can  be  allotted  to  Jensen  Beach 
in  compliance  with  the  minimum 
distance  separation  requirements  of  the 
Commission’s  Rules  at  the  licensed 
•  transmitter  site.  The  coordinates  for 
Channel  272C3  at  Jensen  Beach  are  27- 
12-53  North  Latitude  and  80-15-24 
West  Longitude.  Channel  236A  can  be 
allotted  to  Melbourne  in  compliance 
with  the  minimum  distance  separation 
requirements  of  the  Commission’s  Rules 
with  a  site  restriction  of  6.4  kilometers 


(4.0  miles)  north  of  the  community,  in 
order  to  avoid  a  short-spacing  to  Station 
WWRM(FM),  Channel  235C,  Tampa, 
Florida.  The  coordinates  for  Channel 
236A  at  Melbourne  are  28-08-08  North 
Latitude  and  80-35-35  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bruce  A.  Eisen,  Kaye, 

Scholer,  Fierman,  Hays  &  Handler,  901 
15th  Street,  NW.,  suite  1100, 
Washington,  DC  20005-2327  (Counsel 
for  HLG,  Inc.  and  City  Broadcasting 
Company,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-307,  adopted  December  8, 1993,  and 
released  January  4, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Buies  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-471  Filed  1-7-94;  8;45  am) 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-316,  RM-8403] 

Radio  Broadcasting  Services;  Douglas 
and  Unionville,  QA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Orchon 
Media,  Inc.,  permittee  of  Station 
WKZZ(FM),  Channel  223A,  Douglas, 
Georgia,  requesting  the  substitution  of 
Chaimel  223C3  for  Channel  223A  at 
Douglas,  Georgia,  and  the  reallotment  of 
Channel  223C3  from  Douglas  to 
Unionville,  Georgia,  and  the 
modification  of  the  construction  permit 
for  Station  WKZZ(FM)  to  specify 
Unionville  as  its  community  of  license, 
in  accordance  with  Section  1.420(i)  of 
the  Commission’s  rules.  The  coordinates 
for  Channel  223C3  at  Unionville  are 
North  Latitude  31-31-05  and  West 
Longitude  83-20-43. 

DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consulteint, 
as  follows:  Robert  S.  Stone,  McCampbell 
&  Young,  2021  Plaza  Tower,  P.O.  Box 
550,  Knoxville,  TN  37901-0550 
(Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-316,  adopted  December  13, 1993, 
and  released  January  4, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street,  NW.,  suite  140, 
Washington,  IX]  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Buies  Division,  .Mass  Media  Bureau. 

[FR  Doc.  94-472  Filed  1-7-94;  8:45  am] 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-315,  RM-8320] 

Radio  Broadcasting  Services; 
Huntsville,  MO 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Contemporary'  Broadcasting,  Inc., 
proposing  the  substitution  of  Channel 
278C1  for  Channel  278C2  at  Huntsville. 
Missouri,  and  modification  of  the 
construction  permit  for  Station  KTDI  to 
specify  operation  on  the  higher  class 
channel.  The  coordinates  for  Channel 
278C1  are  39-39-30  North  Latitude  and 

92- 13-10  West  Longitude.  We  shall 
propose  to  modify  the  construction 
permit  for  Station  KTDI  in  accordance 
with  §  1.420(g)  of  the  Commission’s 
Rules  and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or  . 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  wdth  the 
FCC,  interested  parties  should  serv'e  the 
•petitioner,  as  follows:  Janet  P.  Cox,  Vice 
President,  Contemporary  Broadcasting, 
Inc.,  222  Indacom  Drive,  St.  Peters, 
Missouri  63376. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 

93- 315,  adopted  December  13, 1993, 
and  released  January  4, 1994.  The  full 
text  of  this  Commission  decision  is 


available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission’s  Reference  Center  (room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 

Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory’ 

Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
'filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-473  Filed  1-7-94;  8:45  am] 
BILUNG  CODE  6712-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  391,  392,  and  396 
[FHWA  Docket  No.  MC-93-32] 

RIN  2125-AD28 

Removal  of  Obsolete  and  Redundant 
Regulations  and  Appendices 

AGENCY:  Federal  Highway 
Administration  (FHWA),  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  proposing  to 
remove  obsolete  and  redundant 
regulations  and  appendices  from  the 
Federal  Motor  Cairier  Safety 
Regulations  (FMCSRs).  In  addition,  the 
FHWA  is  proposing  minor  technical 
changes  in  an  effort  to  keep  the  FMCSRs 
current.  The  removal  of  obsolete  and 
redundant  regulations  and  appendices 
is  one  of  the  first  actions  taken  by  the 
FHWA  following  the  Agency’s  Zero 
Base  Regulatory  Review  public  outreach 
sessions.  The  deletion  of  these 
regulations  should  result  in  the 
reduction  of  the  paperwork  burden  on 


the  industry  without  any  reduction  in 
safety  benefits. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1994. 

ADDRESSES;  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-32.  room  4232,  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Blount,  Office  of  Motor 
Carrier  Standards.  (202)  366—4009,  or 
Mr.  Charles  E.  Medalen,  Office  of  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  primary  focus  of  the  FHWA’s 
Motor  Carrier  Safety  Program  is  to 
reduce  comm.ercial  motor  vehicle  (CMV'J 
accidents  and  the  attendant  fatalities, 
injuries,  and  property  losses.  To  remain 
effective,  regulations  must  reflect  trends 
in  State  regulatory  practices  as  well  as 
technical  and  operational  changes  in  the 
motor  carrier  industry.  The  motor 
carrier  safety  regulations  were  initially 
promulgated  and  enforced  by  the 
Interstate  Commerce  Commission  (ICC) 
in  1937.  In  1967  the  Department  of 
Transportation  (DOT)  was  created  by 
the  Department  of  Transportation  Act  of 
1966,  (Pub.  L.  89-670,  80  Stat.  931)  and 
the  regulatory  and  enforcement 
authority  for  motor  carrier  safety  was 
transferred  to  the  DOT.  Today  this 
authority  is  vested  in  the  FHWA. 

Over  the  years,  the  FMCSRs  have 
been  modified  incrementally,  usually  by 
addition  of  new  provisions  and  often 
because  of  congressional  mandates. 
Some  sections,  however,  no  longer 
correspond  to  current  practices  in  the 
motor  carrier  industry,  and  others  have 
been  superseded  by  State  or  local 
initiatives.  In  September  1992,  the 
Federal  Highw'ay  Administration  began 
a  comprehensive  multi-year  effort  to  re¬ 
create  a  body  of  safety  rules  and 
regulations  that  are  (1)  understandable, 
(2)  enforceable,  (3)  capable  of  being 
implemented  by  industry,  and  above  all, 
(4)  consistent  with  highway  safety.  The 
effort  has  been  termed  "Zero  Base 
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Regulatory  Review.”  The  review  will 
not  edit  the  current  regulations,  but  will 
start  with  the  basic  questions  of  who, 
what,  and  how  do  we  regulate  and  what 
is  essential  to  improve  motor  carrier 
safety. 

Concurrent  with  the  Zero  Base  effort, 
the  FHWA  participated  in  a 
governmentwide  review  of  regulations 
designed  to  identify  regulations  that 
were  no  longer  required  or 
unnecessarily  hindered  economic 
growth.  The  FHWA’s  proposed 
deletions  were  incorporated  into  an 
NPRM  published  by  the  Office  of  the 
Secretary  of  Transportation  (OST)  on 
May  20,  1992  (57  FR  21362).  On 
December  22, 1992,  the  OST  published 
a  final  rule  but  declined  to  take  final 
action  on  the  FHWA  proposals.  57  FR 
60725. 

Docket  comments  submitted  in 
response  to  the  May  20  NPRM,  and 
other  comments  received  in  conjunction 
with  the  FHWA’s  Zero  Base  review 
effort,  were  evaluated  by  the  FHWA  in 
preparing  the  current  NPRM.  The 
FHWA  has  identified  several 
requirements  that  are  obsolete  or 
redundant,  i.e.,  which  are  repeated  by 
State  law  or  covered  in  another  part  of 
the  FMCSRs  or  which  could  be  reissued 
as  non-regulatory  guidance. 

Discussion  ' 

Criteria  Used  for  Regulation  Review 

The  objectives  of  the  FHWA’s 
regulatory  review  were  to  (1)  eliminate 
requirements  not  needed  to  carry  out 
the  regulatory  program;  (2)  ensure  that 
rules  are  clear  and  succinct;  (3)  reduce 
lengthy  and  excessively  detailed 
regulations  whenever  possible;  (4) 
eliminate  redundancy;  (5)  eliminate 
excessive  reporting  requirements;  and 
(6)  reduce  or  eliminate  paperwork 
burdens  wherever  possible,  without 
compromising  safety. 

Section-by-Section  Analysis 
Part  391 — Qualifications  of  Drivers 

The  primary  function  of  part  391  is  to 
ensure  that  operators  of  CMVs  meet 
minimum  physical  standards  and 
possess  the  knowdedge,  skills,  and 
abilities  to  operate  CMVs  safely.  The 
FHWA  has  reviewed  the  regulations  in 
part  391  and  has  determined  that  all 
requirements  pertaining  to  the  written 
examination  and  record  of  violations  are 
unnecessary,  for  the  reasons  set  forth 
below. 

Written  examination.  The  written 
examination  tests  prospective  drivers  on 
the  rules  and  requirements  established 
by  the  FMCSRs.  However,  the 
examination  is  an  instructional  tool 
only  and  a  person’s  qualification  is  not 


affected  by  his  or  her  performance  on 
the  examination.  Carriers  are  not 
obligated  to  take  applicants’  scores  into 
consideration  when  making  hiring 
decisions,  so  the  Federal  requirement  is 
of  only  marginal  usefulness.  Carriers 
may  continue  to  give  the  test,  but  the 
FHWA  will  no  longer  require  them  to  do 
so.  Moreover,  drivers  who  are  subject  to 
the  Commercial  Driver’s  License  (CDL) 
requirements  must  pass  a  knowledge 
test  to  obtain  a  CDL,  so  for  CDL  holders 
the  wTitten  exam  is  both  redundant  and 
ineffectual.  Therefore,  the  written 
examination  (contained  in  appendix  C) 
and  all  related  qualification  and 
recordkeeping  requirements  would  be 
removed.  The  sections  to  be  removed  or 
amended  by  this  proposal  include 
§§391.11(b)(ll);  391.35;  391.37; 
391.51(c)(5);  391.51(d)(3);  391.61; 
391.67(a);  391.67(c);  391.69(b);  391.71(a) 
and  appendix  C  to  subchapter  B. 

List  of  violations.  The  objective  of  the 
record  of  violations  is  to  notify  the 
employing  motor  carrier  of  all  of  a 
driver’s  moving  violations  of  motor 
vehicle  traffic  laws.  This  information  is 
to  be  used  by  the  carrier  to  ensure  that 
its  drivers  have  not  been  disqualified  to 
drive  a  CMV. 

The  CDL  regulations  require  CMV 
drivers  to  notify  their  current  employers 
within  30  days  of  any  conviction  for  a 
non-parking  violation  in  any  kind  of 
vehicle  (not  only  a  CMV).  If  the 
conviction  occurred  in  a  jurisdiction 
other  than  the  one  that  issued  the  CDL, 
the  driver  must  also  report  it  to  the 
issuing  jurisdiction  within  30  days  (49 
CFR  383.31).  Therefore,  the  provisions 
in  §  391.27  for  motor  carriers  to  require 
their  drivers  to  prepare  and  furnish  a 
list  of  all  traffic  violations  during  the 
preceding  12  months  at  least  once  every 
year,  and  to  maintain  the  record  of 
violations  in  driver  qualification  files 
for  three  years,  are  unnecessary  and 
redundant.  Furthermore,  it  is  a  common 
practice  for  motor  carriers  or  their 
insurance  providers  to  obtain  from  the 
State  licensing  agency  the  motor  vehicle 
records  on  each  of  their  drivers  once  or 
more  per  year,  although  this  is  not 
required.  The  FHWA  is  therefore 
proposing  to  delete  §  391.27  and  all 
related  qualification  and  recordkeeping 
requirements.  The  sections  to  be 
removed  or  amended  by  this  proposal 
include  §§  391.11(b)(8);  391.27; 
391.51(b)(4);  391.51(h)(3);  391.63(a)(4); 
391.67(a). 

Miscellaneous.  The  FHWA  is  also 
proposing  minor  technical  corrections 
to  §  391.51(b)(2)  and  §  391.51(g).  These 
corrections  will  bring  the  regulation  into 
conformance  with  organizational 
changes  of  the  regional  offices  of  the 
Federal  Highway  Administration,  and 


will  correctly  identify  the  new  title  of 
the  Regional  Director  of  Motor  Carriers. 

Drivers  operating  in  Hawaii.  The 
limited  exemption  in  §  391.69(a)  for 
drivers  operating  in  the  State  of  Hawaii 
is  obsolete.  Section  391.69(a)  states  that 
“drivers  who  will  reach  the  age  of  21  no 
later  than  April  1, 1976,  may  continue 
to  drive  within  the  State  of  Hawaii.” 
Since  this  date  has  passed,  the  provision 
should  be  removed. 

Part  392 — Driving  of  Motor  Vehicles 

The  FHWA  has  identified  regulations 
within  part  392,  Driving  of  Motor 
Vehicles,  that  are  redundant  of  State 
and  local  laws.  The  regulations  in  part 
392  are  designed  to  reduce  Commercial 
Motor  Vehicle  accidents  by  requiring 
that  every  motor  vehicle  be  operated  in 
accordance  with  State  and  local  laws 
and  ordinances,  or  FHWA  regulations, 
whichever  imposes  the  higher  standard 
of  care.  The  driving  regulations  and 
rules  of  the  road  in  part  392  resemble 
traffic  laws  and  ordinances.  Basic  rules 
of  the  road  for  trucks  and  buses  are 
more  appropriately  monitored  and 
enforced  by  State  and  local  authorities 
under  their  own  laws  than  by  Federal 
regulators.  In  order  to  reduce 
duplication  of  enforcement 
requirements,  many  of  the  rules 
contained  in  part  392  should  be 
removed.  The  FHWA  is  proposing  to 
remove  the  sections  discussed  below: 
Section  392.9a  Corrective  lenses  to  be 
worn. 

The  FHWA  is  proposing  to  remove 
this  section  because  it  is  duplicated  by 
State  driver  licensing  laws.  State  laws 
routinely  require  drivers  who  need 
glasses  or  contact  lenses  to  wear  them 
while  driving.  In  addition,  the 
requirement  that  wearers  of  contact 
lenses  carry  an  extra  set  of  them  while 
driving  does  nothing  to  improve  safety 
since  a  spare  lens  could  not  be  inserted 
before  bringing  the  vehicle  to  a  stop. 
Section  392.12  Drawbridges;  stopping  of 
buses. 

Section  392.18  slow  moving  vehicles; 

hazard  warning  signal  flashers. 
Section  392.21  Stopped  vehicles  not  to 
inter^re  with  other  traffic. 

The  FHWA  is  proposing  to  remove 
these  sections  because  they  are 
unenforceable  by  FHWA  field  staff  and 
are  more  appropriately  addressed  by 
State  and  local  ordinances.  In  most,  if 
not  all,  cases.  State  and  local  laws 
provide  that  drivers  are  required  to 
observe  traffic  signs.  State  and  local 
enforcement  officers  are  responsible  for 
maintaining  proper  traffic  flow  and 
handling  slow  moving  and  stepped 
vehicles. 

Section  392.30  Lighted  lamps;  moving 
vehicles. 
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Section  392.31  Lighted  lamps;  stopped 
or  parked  vehicles. 

Section  392.32  Upper  and  lower  head¬ 
lamp  beams. 

The  FHWA  is  proposing  to  remove 
these  sections  because  they  are 
duplicated  by  State  lacvs  and  can  only 
be  enforced  by  State  or  local  agencies. 

In  addition,  the  requirements  for 
lighting  devices  are  addressed  in  part 
393  of  the  FMCSRs. 

Section  392.40  All  accidents. 

Section  392.41  Striking  unattended 
vehicle. 

The  FHWA  is  proposing  to  remove 
these  two  sections  because  they 
duplicate  State  ordinances. 

Section  392.61  Driving  by  unauthorized 
person. 

Section  392.62  Bus  driver;  distraction. 
Section  392.65  Sleeper  berth;  transfer  to 
or  from. 

Section  392.69  Sleeper  berth, 
occupation. 

The  FHWA  is  proposing  to  remove 
§§  392.61  and  392.69  because  the 
FHWA  believes  that  these  situations 
should  be  governed  by  company  policy 
or  a  labor  management  agreement. 
Section  392.62  duplicates  State  and 
local  regulations  and  should  be 
removed.  Section  392.65  is  proposed  to 
be  removed  because  it  is  obsolete.  There 
are  very  few  truck  tractors  still  in  use 
that  require  entry  into  the  sleeper  berth 
from  outside  the  vehicle. 

Part  396 — ^Inspection,  Repair,  and 
Maintenanc:e 

Part  396  places  the  responsibility 
upon  the  motor  carrier  to  insure  that  its 
vehicles  are  properly  maintained.  The 
FHWA  is  proposing  to  remove 
§  396.3(b)(4)  because  it  is  redundant. 
Section  396.3(b)(3)  already  requires 
motor  carriers  to  maintain  for  vehicles 
controlled  for  30  consecutive  days  or 
more  a  record  of  inspection,  repairs  and 
maintenance  indicating  their  date  and 
nature.  Since  the  lubrication  record 
required  by  §  396.3(b)(4)  is  a 
maintenance  record,  the  requirement  is 
duplicative  and  should  be  removed. 

Appendix  A  to  Subchapter  B 

Appendix  A  to  subchapter  B  includes 
all  interpretations  that  were  issued  by 
the  FHWA  up  to  the  publication  of  a 
collection  of  interpretations  on 
November  23, 1977  (42  FR  60078).  A 
new  compilation  of  interpretations  was 
recently  published  in  the  Federal 
Register  on  November  17, 1993  (58  FR 
60734).  Therefore,  appendix  A  is 
redundant  and  obsolete,  and  the  FHWA 
is  proposing  it  be  removed. 


Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  would  remove 
obsolete  and  redundant  regulations  from 
the  FMCSRs.  The  FHWA  has 
determined  that  this  document  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  or  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  TOT.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  This  action 
would  lessen  the  regulatory  burden  on 
small  and  large  entities  subject  to  the 
FMCSRs  by  removing  recordkeeping 
requirements  associated  with  the 
written  examination  and  record  of 
violations.  Based  on  the  evaluation  of 
this  proposal,  the  FHWA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  full 
Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 


regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  rulemaking  action  does  not 
contain  a  collection  of  information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  391, 

392,  and  396 

Highway  safety.  Highways  and  roads. 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on;  January  3, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  chapter  III, 
subchapter  B,  parts  391,  392,  396,  and 
appendices  A  and  C  to  subchapter  B  as 
set  forth  below: 

PART  391— QUALIFICATIONS  OF 
DRIVERS  [AMENDED] 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C 
504  and  3102;  49  CFR  1.48. 

§391.11  [Amended] 

2.  Section  391.11  is  amended  by 
removing  paragraphs  (b)(8)  and  (b)(ll), 
and  redesignating  paragraphs  (b)(9),  (10) 
and  (12)  as  paragraphs  (b)(8),  (9)  and 
(10). 

§§  391 .27, 391 .35,  and  391 .37  [Removed 
and  Reserved] 

3.  Sections  391.27,  391.35,  and  391.37 
are  removed  and  reserved. 

§391.51  [Amended] 

4.  Section  391.51  is  amended  as 
follows: 

a.  In  paragraph  (b)(2),  by  removing 
“The  Regional  Federal  Highway 
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Administrator’s  letter”  and  inserting  in 
lieu  thereof  the  words  “The  letter  from 
the  Regional  Director  of  Motor  Carriers”; 

h.  By  removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  and  by  adding  the 
word  “and”  at  the  end  of  paragraph 

(b) (3); 

c.  In  paragraph  (c)(4),  by  removing  “; 
and”  and  inserting  in  lieu  thereof  a 
period,  and  by  removing  paragraph 

(c) (5); 

d.  By  removing  paragraph  (d)(3)  and 
redesignating  paragraph  (d)(4)  as 
paragraph  (d)(3),  and  by  adding  the 
word  “and”  at  the  end  of  paragraph 

(d) (2); 

e.  In  paragraph  (g),  by  removing  the 
words  “Director,  Regional  Motor  Carrier 
Safety  Office”  emd  “Directors  of 
Regional  Motor  Carrier  Safety  Offices” 
and  inserting  in  lieu  thereof  “Regional 
Director  of  Motor  Carriers”  and 
“Regional  Directors  of  Motor  Carriers”, 
respectively;  and 

f.  By  rertioving  paragraph  (h)(3)  and 
redesignating  paragraph  (h)(4)  as 
paragraph  (h)(3). 

5.  Section  391.61  is  revised  to  read  as 
follows: 

§  391.61  Drivers  who  were  regularly 
employed  before  January  1, 1971. 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment).  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1, 1971,  as  long  as 
he/she  continues  to  be  a  regularly 
employed  driver  of  that  motor  carrier. 
Such  a  driver  is  qualified  to  drive  a 
motor  vehicle  if  be/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(8)  of  §  391.11  (relating  to 
qualifications  of  drivers). 


§391.63  [Amended] 

6.  Section  391.63  is  amended  by 
removing  paragraph  (a)(4),  and 
paragraph  (a)(3)  is  amended  by 
removing  “;  or”  and  inserting  in  lieu 
thereof  a  period. 

7.  Section  391.67  is  revised  to  read  as 
follows: 

§  391 .67  Drivers  of  articulated 
(combination)  farm  vehicles. 

The  following  rules  in  this  part  do  not 
apply  to  a  farm  vehicle  driver  (as 
defined  in  §  390.5)  who  is  18  years  of 
age  or  older  and  who  drives  an 
articulated  motor  vehicle: 

(a)  Paragraphs  (b)(1),  (b)(9).  and 

(b)(10)  of  §  391.11  (relating  to  driver 
qualifications  in  general). 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of,  drivers). 

(c)  Subpart  D  (relating  to  road  tests). 

(d)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner’s  certificate  on  his  person 
before  January  1, 1973. 

(e)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

8.  Section  391.69  is  revised  to  read  as 
follows: 

§  391 .69  Drivers  operating  in  Hawaii. 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment),  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1, 1971,  as  long  as 
he/she  continues  to  be  a  regularly 
employed  driver  of  that  motor  carrier. 
Such  a  driver  is  qualified  to  drive  a 
motor  vehicle  if  he/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(8)  of  §  391.11  (relating  to 
qualifications  of  drivers). 


§391.71  [Amended] 

9.  In  §  391.71  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  “and  §  391.35 
(relating  to  written  examination)”  and 
inserting  the  word  “and”  before  the 
reference  to  “§  391.31.” 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

10.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C 
3102;  49  CFR  1.48. 

§§  392.9a,  392.12,  392.18, 392.21, 392.30, 
392.31, 392.32, 392.40, 392.41, 392.61, 
392.62, 392.65,  and  392.69  [Removed  and 
Reserved] 

11.  Sections  392.9a,  392.12,  392.18, 
392.21,  392.30,  392.31,  392.32,  392.40, 
392.41,  392.61,  392.62,  392.65,  and 
392.69  are  removed  and  reserved. 

PART  396— INSPECTION,  REPAIR, 
AND  MAINTENANCE 

12.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2509;  49  U.S.C 
3102;  49  CFR  1.48. 

§396.3  [Amended] 

13.  Section  396.3  is  amended  by 
removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  and  by  adding  the 
word  “and”  at  the  end  of  paragraph 
(b)(3). 

Appendices  A  and  C  [Removed  and 
Reserved] 

14.  In  chapter  III,  suchapter  B, 
appendices  A  and  C  are  removed  and 
reserved. 

[FR  Doc  94-444  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  4aie-22-M 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 
1994 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture, 
Alexandria,  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  (7  CFR  part  3015,  subpart  V, 
and  final  rule  related  notice  published 
at  48  FR  29114,  June  24, 1983). 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 


the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  part  225). 

Backgroimd 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.S.C.  1761)  and 
the  regulations  governing  the  SFSP  (7 
CFR  part  225),  notice  is  hereby  given  of 
adjustments  in  Program  payments  for 
meals  served  to  children  participating  in 
the  SFSP  during  the  1994  Program. 
Adjustments  are  based  on  changes  in 
the  food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  period  November 
1992  through  November  1993. 

The  new  1994  reimbursement  rates  in 
dollars  are  as  follows: 


Maximum  Per  Meal  Reimbursement 
Rates 


Operating  Costs: 

Breakfast . 

1.1600 

Lunch  or  Supper  . 

2.0825 

Supplement . 

.5450 

Administrative  Costs: 
a.  For  meals  served  at  rural  or 
self-preparation  sites: 

Breakfast . 

.1075 

Lunch  or  Supper  . 

.1975 

Supplement . 

.0525 

b.  For  meals  served  at  other  types 
of  sites: 

Breakfast . 

.0850 

Lunch  or  Supper  . 

.1650 

Supplement . 

.0425 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent,  represent  a  1.91  per  cent  increase 
during  1993  (from  141.5  in  November 
1992  to  144.2  in  November  1993)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor.  Because  of  the  relatively  small 
adjustment,  the  Department  points  out 
that  several  of  the  new  administrative 
rates  are  identical  to  the  rates  in  effect 
for  the  1993  Program. 

Authority:  Secs.  9, 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758, 1761  and  1762a). 


Dated:  January  3, 1994. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(FR  Doc.  94-478  Filed  1-7-94;  8.45  am] 
BILLING  CODE  3410-30-M 


Forest  Service 

Grand  Island  Advisory  Commission; 
Meeting 

AGENCY:  Forest  Service,  USDA. 
action:  Grand  Island  Advisory 
Commission  meeting. 

SUMMARY:  The  Grand  Island  Advisory 
Commission  will  meet  on  January  21, 
1994  at  8  a.m.  at  the  Comfort  Inn  on  M- 
28  East  in  Munising,  Michigan.  An 
agenda  for  the  one  day  meeting  will 
consist  of  a  final  planning  team  update, 
a  review  of  the  final  changes  to  the 
alternatives  and  a  discussion  by  the 
Advisory  Commission  on  the 
recommendation  to  the  Secretary 
Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this  meeting  to 
Dennis  Jones,  Public  Service  Team 
Leader,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road,  Escanaba,  MI  49829, 
(906)  786-^062. 

Dated:  January  3, 1994. 

Deborah  Rebholz, 

Acting  Forest  Supervisor. 

(FR  Doc.  94-419  Filed  1-7-94;  8:45  am] 
BILLING  CODE  3410-11-M 


Rural  Electrification  Administration 

Municipal  Interest  Rates  for  First 
Quarter  of  1994 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  interest  rates  for  the 
first  quarter  of  1994.  . 

SUMMARY:  REA  hereby  announces  the 
interest  rates  for  municipal  rate  loans 
with  interest  rate  terms  beginning 
during  the  first  calendar  quarter  of  1994. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1, 
1994,  and  ending  March  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Management  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
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Electrification  Administration,  room 
2230-s,  14th  Street  &  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPLEMEMTARY  INFORMATION:  On 
December  20, 1993,  at  58  FR  66260, 

REA  published  a  rule  establishing  a 
program  for  electric  loans  at  municipal 
interest  rates.  Pursuant  to  7  CFR  1714.5 
of  this  rule,  the  interest  rates  on  these 
municipal  rate  loans  are  based  on 
indexes  published  in  the  “Bond  Buyer” 
for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  before  the 
beginning  of  the  quarter.  In  accordance 
with  7  CFR  1714.5,  the  interest  rates  are 
established  as  shown  in  the  following 
table  for  all  interest  rate  terms  that  b^in 
at  any  time  during  the  first  calendar 
quarter  of  1994. 


Interest  rate  term  erxis  in 
(year) 

Interest  rate 
(0.000  per¬ 
cent) 

2015  or  later _ 

5.375 

2014 _ _ 

5.375 

2013 . . 

5.375 

201?  . . . . 

5.375 

2011  .  _  _ 

5.375 

2010 _  _ _ 

5.250 

2009 _ 

5250 

2008 

«;2«) 

2007  . 

5.125 

2006 . . . 

5.000 

?nofi . 

4.875 

2004  . 

4.750 

2003  . 

4.750 

200?  . 

4.625 

2001  . . . . . 

4.500 

2000 . . 

4.375 

1999 _ _  _ 

4250 

1998 _ _ 

4.125 

1997  . . . . . 

3.875 

1996 _ _ 

3.625 

1995 . - . . 

3.375 

Dated:  January  4. 1994. 

Wally  Beyer, 

Administrator. 

IFR  Doc.  94-479  Filed  1-7-94;  8:45  am] 
BtLUNO  COOE  3410-1S-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  676] 

Tampa,  Florida;  Expansion  of  Foreign- 
Trade  Zone  79 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zlones  Board  (the 
Board)  adopts  the  following  Order 
Expansion  of  Foreign-Trade  21one  79, 
Tampa,  Florida. 


Whereas,  an  application  from  the  City 
of  Tampa,  Florida,  grantee  of  Foreign- 
Trade  ^ne  No.  79,  for  authority  to 
expand  its  general-purpose  zone  in 
Tampa,  Florida,  within  the  Tampa 
Customs  port  of  entry,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
April  20, 1992,  (Docket  12-92,  57  FR 
19596,  5/7/92)  (Amendments:  58  FR 
31362,  6/2/93;  58  FR  36932,  7/9/93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
as  amended,  subject  to  the  Act  and  the 
Board’s  regulations,  including  §  400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
December  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  (^airman.  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-512  Filed  1-7-94;  8:45  ami 
BILUNQ  CODE  3910-OS-P 


[Order  No.  675] 

Maytag  Corp.,  Galesburg,  Illinois; 
Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 
Removal  of  Restriction,  Maytag  Corp., 
(Household  Refrigerators),  Subzone 
133A,  Galesbxug,  Illinois. 

Whereas,  pursuant  to  §  400.32(b)(1)  of 
the  Board’s  regulations,  the  Maytag 
Corporation,  operator  of  FTZ  Subzone 
133A  in  Gales^rg,  Illinois  (Maytag 
refrigerator  manufacturing  plant),  has 
requested  removal  of  Restriction  #2  of 
Bc^rd  Order  448  (filed  6-4-93  as  ' 
A(32bl)-2-93:  Doc.  61-93  was  assigned 
12-10-93); 

Whereas,  Board  Order  448  (54  FR 
47246;  11-13-89)  approving  Subzone 
133  A  included  Restriction  #2  requiring 
the  election  of  privileged  foreign  status 
on  foreign  compressors  (the  restriction 
was  temporarily  suspended  until  12- 
31-93,  Board  Order  485,  55  FR  37341, 
9-11-90); 


Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department’s  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  decisions  relating  to  changes  in 
manufacturing/processing  activity 
within  existing  zones  in  situations 
where  the  proposed  activity  is  similar  to 
that  recently  approved  by  the  Board; 
and. 

Whereas,  the  FTZ  Staff  reviewed  the 
proposal,  pursuant  to  said  provision  and 
foimd  that  there  is  no  longer  a  reason  for 
the  restriction,  and  the  Executive 
Secretary  concurs  in  the  staff  report 
recommending  approval; 

Now,  therefore,  the  Acting  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  coiumrs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board’s  regulations,  including  §  400.28. 

Signed  at  Washington.  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-510  Filed  1-7-94;  8:45  ami 
BILUNQ  CODE  3610-OS-P 


[Order  No.  674] 

Boone  County,  Kentucky;  Expansion 
of  Foreign-Trade  Zone  47 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 
Expansion  of  foreign-trade  zone  47, 
Boone  County,  Kentucky. 

Whereas,  an  application  from  the 
Greater  Cincinnati  Foreign-Trade  Zone, 
Ina,  grantee  of  Foreign-Trade  Zone  No. 
47,  for  authority  to  reorganize  and 
expand  its  general-purpose  zone  in 
Boone  County,  Kentucky,  within  the 
Cincinnati  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  November  12, 1992  (Dodcet 
34-92,  57  FR  54568, 11/19/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 


c 
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The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board’s 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-509  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  3510-OS-P 


[Order  No.  678] 

American  Food  Service  Corp., 
Pennsylvania;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Boeird  (the 
Board)  adopts  the  following  Order: 
Expansion  of  foreign-trade  zone  35  and 
approval  of  export  processing  activity 
(^f  products),  Philadelphia, 
Pennsylvania  area. 

Whereas,  an  application  from  the 
Philadelphia  Regional  Port  Authority, 
grantee  of  Foreign-Trade  Zone  No.  35 
(Philadelphia,  Pennsylvania  area),  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  in  King  of  Prussia, 
Pennsylvania,  adjacent  to  the 
Philadelphia  Customs  port  of  entry,  and 
for  authority  on  behalf  of  American 
Foodservice  Corporation  (AFSC)  to 
conduct  activity  within  FTZ  35 
involving  the  processing  of  beef 
products  for  export,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
June  21, 1993,  (Docket  26-93,  58  FR 
35428,  7/1/93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations:  and. 

Whereas,  the  Board,  in  consultation 
with  the  U.S.  Department  of 
Agriculture,  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satished,  and  that 
approval  of  the  expansion  and  the  beef 
processing  activity  for  export  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  for  said  expansion 
and  for  said  processing  activity  is 
approved,  subject  to  the  Act  and  the 
Board’s  regulations,  including  §400.28, 
and  further  subject  to  the  following 
restrictions: 


1.  AFSC  shall  reexport  all  beef 
admitted  to  the  zone  in  foreign  status 
(19  CFR  146.41  and  146.42);  and, 

2.  AFSC  shall  comply  with  all  meat 
inspection  requirements  of  the  U.S. 
Department  of  Agriculture’s  Food  Safety 
and  Inspection  Service. 

Signed  at  Washington,  DC,  this  29th  day  of 
December  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 
Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-507  Filed  1-7-94;  8:45  am] 
BtLUNQ  CODE  3S10-DS-P 


[Order  No.  679] 

SmithKIine  Beecham  Pharmaceuticals 
Co.,  Cidra,  Puerto  Rico;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 

1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Grant  of  authority  for  subzone  status, 
SmithKIine  Beecham  Pharmaceuticals 
Co.,  (Pharmaceutical  Products),  Cidra, 
Puerto  Rico. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
gremt  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board’s  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Puerto  Rico  Commercial  and  Farm 
Credit  and  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  61  (San 
Juan,  Puerto  Rico),  for  authority  to 
establish  a  special-purpose  subzone  at 
the  pharmaceutical  manufacturing  plant 
of  SmithKIine  Beecham 
Pharmaceuticals  Company,  located  in 
Cidra,  Puerto  Rico,  was  filed  by  the 
Board  on  January  15, 1993,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  1-93, 
58  FR  7529,  2-8-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board’s 
regulations  are  satisfied,  and  that 


approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  61C)  at  the 
SmithKIine  Beecham  Pharmaceuticals 
Company  plant  in  Cidra,  Puerto  Rico,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board’s  regulations,  including 
§  400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
December  1993. 

Barbara  R.  Stafford 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-508  Filed  1-7-94;  8:45  am] 
BtLUNG  CODE  3510-DS-P 


[Order  No.  677] 

Sterling  Pharmaceuticals  Inc., 
Barceloneta,  Puerto  Rico;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 

1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

Grant  of  Authority  for  subzone  status. 
Sterling  Pharmaceuticals  Inc., 
(Pharmaceutical  Products),  Barceloneta, 
Puerto  Rico. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of  / 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for  ^ 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the 
Puerto  Rico  Commercial  and  Farm 
Credit  and  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  61  (San 
Juan,  Puerto  Rico),  for  authority  to 
establish  a  special-purpose  subzone  at 
the  pharmaceutical  products 
manufacturing  plant  of  Sterling 
Pharmaceuticals  Inc.,  located  in 
Barceloneta,  Puerto  Rico,  was  filed  by 
the  Board  on  May  12, 1993,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  1-8- 


II 
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93,  58  FR  29192, 5-19-93) 

(Amendment:  58  FR  36933,  7-9-93); 
and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  Act  and  Board’s 
regulations  are  satisfied,  and  that 
approval  of  the  application,  as 
amended,  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  61B)  at  the  Sterling 
Pharmaceuticals  Inc.,  plant  in 
Barceloneta,  Puerto  Rico,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board’s  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  Stafford 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-513  Filed  1-7-94;  8:45  ami 
BILUNQ  CODE  3S10-OS-P 

International  Trade  Administration 
[A-688-8071 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Uncured, 
From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

SUMMARY:  On  November  4, 1993,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  order  on 
industrial  belts  and  components  thereof, 
whether  cured  or  imcured  (industrial 
belts),  from  Japan.  These  reviews  cover 
one  manufacturer/exporter  and  the 
periods  June  1, 1991  through  May  31, 
1992  and  June  1, 1992  through  May  31, 
1993. 

We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  not  changed  the  margins  from 
those  presented  in  our  preliminary 
results. 

EFFECTIVE  DATE:  January  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 


International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  58839)  the  preliminary  results  of  its 
1991-92  and  1992-93  administrative 
reviews  of  the  antidumping  duty  order 
on  industrial  belts  firom  Japan  (June  14, 
1989,  54  FR  25314,  amended  August  4, 
1989,  54  FR  32104).  The  Department  has 
now  completed  these  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  bom  Japan.  These 
products  include  V-belts,  synchronous 
belts,  and  other  industrial  belts,  in  part 
or  wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
These  reviews  exclude  conveyor  belts 
and  automotive  belts,  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks. 

During  the  periods  of  review  the 
merchandise  was  classifiable  imder 
Harmonized  Tariff  Schedule  (HTS) 
subheadings,  3926.90.55,  3926.90.56, 
3926.90.57,  3926.90.59,  3926.90.60, 

4010.10.10,  4010.10.50,  4010.91.11, 
4010.91.15,  4010.91.19,  4010.91.50, 

4010.99.11,  4010.99.15,  4010.99.19, 
4010.99.50,  5910.00.10  5910.00.90,  and 
7326.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  one  Japanese 
manufacturer  and  exporter  of  industrial 
belts  to  the  United  States,  Mitsuboshi 
Belting  Limited  (MBL),  and  the  periods 
June  1, 1991  through  May  31, 1992,  and 
June  1, 1992  through  May  31, 1993. 

Analysis  of  the  Comments  Received 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results  of  these 
administrative  reviews.  We  received  a 
case  brief  from  MBL,  and  a  rebuttal  brief 
firom  the  petitioner.  Gates  Rubber 
Company.  We  did  not  receive  a  request 
for  a  hearing. 

Comment:  MBL  acknowledges  that 
the  Department’s  resort  to  best 


information  available  (BLA)  is 
authorized  under  section  776(c)  of  the 
Tariff  Act,  since  MBL  did  not  respond 
to  the  Department’s  questionnaire. 

MBL  a^es,  however,  that  the 
Department  should  use  information 
obtained  in  the  first  administrative 
review  (1989-90)  as  BIA  instead  of  the 
rate  from  the  original  less-than-fair- 
value  (LTFV)  investigation.  MBL 
contends  that  the  Department  is 
required  to  consider  the  most  recent 
information  available  in  deciding  upon 
a  BIA  rate.  According  to  MBL,  the 
information  providea  by  the  respondent 
in  the  first  administrative  review  is  the 
most  probative  evidence  of  the  current 
margin  because  the  LTFV  margin  was 
based  solely  on  information  provided  by 
the  petitioner  for  the  period  October 
1986  through  March  1988. 

Furthermore,  MBL  argues  that  it  could 
not  make  an  informed  decision  to  reply 
to  the  questionnaires.  MBL  claims  that 
since  the  Department  has  not  completed 
the  1990-91  review  before  distributing 
questionnaires  for  the  1991-92  and 
1992-93  reviews,  the  Department 
cannot  infer  that  MBL  would  have 
responded  to  these  questionnaires  if  it 
believed  the  margins  for  the  1991-92 
and  1992-93  reviews  would  be  lower. 
Therefore,  MBL  claims  that  the 
Department’s  conduct  in  this  case  is 
punitive. 

Finally,  MBL  points  out  that  the 
International  Trade  Commission’s 
affirmative  injury  determination  is  being 
appealed  at  the  Court  of  Appeals  fpr  the 
Federal  Circuit  (CAFC).  MBL  urges  the 
Department  not  to  assess  antidumping 
duties  and  order  liquidation  of  their 
entries  in  a  review  where  the  validity  of 
the  underlying  order  is  in  question. 

Gates  argues  that  the  Department 
should  not  change  its  preliminary 
decision  to  resort  to  the  LTFV  margin 
from  the  original  investigation  as  BIA. 
Ciates  states  that  MBL  has  provided  no 
authority  for  the  proposition  that  the 
Department  should  use  as  BLA  the 
margin  frcm  the  preliminary  results  in 
the  1989-90  administrative  review. 
Gates  contends  that  knowledge  of 
results  of  prior  reviews  is  irrelevant. 
Gates  submits  that  MBL  knew  it  might 
receive  the  highest  rate,  and  that  it 
would  have  submitted  information 
proving  lower  margins  if  it  could. 
Finally,  Gates  asserts  that  there  is  no 
justification  for  delaying  completion  of 
the  reviews. 

Department’s  Position:  Section  776(c) 
of  the  Tariff  Act  requires  us  to  use  BIA 
‘‘whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
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investigation.”  In  deciding  what  to  use 
as  BIA,  the  Department’s  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refijses  to 
provide  information  requested  (19  CFR 
353.37(b)).  MBL’s  contention  that  the 
Department  should  use  the  information 
obtained  in  the  1989-90  administrative 
review  is  contrary  to  Department  policy. 
When  a  respondent  refuses  to  cooperate 
with  the  Department,  it  is  our  policy  to 
assign  as  a  dumping  margin  to  that 
respondent,  as  BIA,  the  higher  of:  (1) 

The  highest  rate  found  for  any  firm  in 
the  original  LTFV  investigation  or 
previous  administrative  review,  or  (2) 
the  highest  rate  found  in  the  current 
review  (Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France  et  al.  Final  Results 
of  AntidumpingDuty  Administrative 
Reviews,  57  FR  28360,  28379  (June  24, 

1992) ).  The  Department’s  methodology 
for  assigning  BIA  has  been  upheld  by 
the  CAFC  (see  Allied-Signal  Aerospace 
Co.  V.  [/nited  States,  996  F.2d  1185 
(Fed.  Cir.  1993),  Kmpp  Stahl  AG  et  al. 

V.  United  States,  822  F.  Supp.  789  (CTT 

1993) ).  Because  bffll,  refused  to  respond 
to  the  Department’s  questionnaire,  it 
was  reasonable  for  the  Department  to 
assign  to  MBL,  as  BIA,  a  rate  of  93.16 
percent,  the  highest  rate  found  for  any 
firm  in  the  original  LTFV  investigation. 
Furthermore,  because  the  law  does  not 
provide  for  extensions  of  deadlines 
pending  the  outcome  of  court  decisions 
in  other  proceedings,  we  have  not 
delayed  our  final  results. 

Final  Results  of  the  Review 

As  a  result  of  these  administrative 
reviews,  the  Department  determines  that 
a  dumping  margin  of  93.16  percent 
exists  for  MBL  for  the  periods  June  1, 

1991  through  May  31, 1992  and  June  1, 

1992  through  May  31, 1993. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  firom  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act: 

(1)  For  subject  merchandise  exported 
by  Mitsuboshi  Belting  Ltd.,  a  cash 
deposit  of  93.16  percent: 

\2)  For  subject  merchandise  exported 
by  manufacturers  not  covered  in  these 
reviews  but  covered  in  previous  reviews 
or  in  the  original  LTFV  investigation,  a 


cash  deposit  based  on  the  most  recently 
published  rate  in  a  final  result  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate: 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews  conducted  by 
the  Department,  the  cash  deposit  rate 
will  be  93.16  percent,  the  “all  other” 
rate  established  in  the  LTFV 
investigation,  as  discussed  below. 

On  May  25, 1993,  the  Court  of 
International  Trade  (CTT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  “^1  others”  rate  is  estabhshed 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Depiartment  has  determined  that  in 
order  to  irapl^nent  these  decisions,  it  is 
appropriate  to  reinstate  the  “all  others’' 
rate  firom  the  L’TFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

'This  notice  also  serVbs  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  /JK)  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hec^y  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated:  December  23, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-516  Filed  1-7-94;  8:45  am) 
BILUNG  CODE  3510-OS-M 


[A-688-7031 

Certain  Internal-Combustion  Industrial 
Forklift  Trucks  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  28, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1989-90 
administrative  review  of  the 
antidumping  duty  order  on  certain 
internal-combustion,  industrial  forklift 
trucks  from  Japan.  The  review  covers 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States  during 
the  period  June  1, 1989  through  May  31, 
1990. 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results.  Based  on  the 
analysis  of  the  comments  received,  the 
Department  adjusted  the  margins  for 
both  companies. 

EFFECTIVE  DATE:  January  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Marchal  or  Michael  Rill,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone  (202)  377-3813, 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  28, 1992,  the  Department 
of  Commerce  (the  Department) 

,  published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  (June  7, 1988, 
53  FR  20882)  on  certain  internal- 
combustion,  industrial  forklift  trucks 
from  Japan  in  the  Federal  Register  (57 
FR  3164).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  internal-combustion, 
industrial  forklift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  pounds.  The 
products  covered  by  this  review  are 
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further  described  as  follows:  Assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator- 
riding  forklift  trucks  powered  by 
gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order.  During  the  review  period 
such  merchandise  was  classifiable 
under  item  numbers  692.4025, 

692.4030,  and  692.4070  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  The  merchandise 
is  currently  classifiable  under  the 
Harmonized  Tariff  System  (HTS)  item 
numbers  8427.20.00-0,  8427.90.00-0, 
and  8431.20.00-0.  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
di^ositive. 

The  review  covers  sales  made  by 
Toyota  Motor  Corporation  (Toyota)  and 
Toyo  Umpanki  Company,  Limited 
(TCM)  during  the  period  from  June  1, 
1989  through  May  31, 1990. 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)  of  the  Tariff 
Act,  the  Department  established 
categories  of  “such  or  similar” 
merchandise  on  the  basis  of  load 
(lifting)  capacity  of  the  forklift  as 
imported.  Within  these  categories,  the 
product  comparisons  were  l^sed  on  six 
primary  characteristics,  to  which  points 
were  assigned  to  indicate  their  relative 
importance.  These  characteristics  and 
their  point  totals  are  as  follows:  Tire 
type,  6  points;  upright  style,  5  points; 
engine  type,  4  points;  transmission  type, 
3  points;  maximum  forklift  height,  2 
points;  and  engine  size,  1  point.  The 
sum  of  these  numbers,  the  “SSM  Index 
Number”,  was  used  to  match  U.S.  and 
home  market  (HM)  sales.  We  considered 
models  that  both  summed  to  21  points 
as  identical.  Where  there  were  no 
identical  products  sold  in  the  home 
market,  the  Department  selected  the 
most  similar  product  on  the  basis  of  the 
point  totals  resulting  from  the  six 
characteristics  listed  above. 

Data  Changes  Included  in  the  Final 
Results  of  Review 

We  found  that  in  TCM’s  purchase 
price  (PP)  sales  analysis,  we  did  not 
include  in  the  credit  expense 


calculation  the  time  between  shipment 
from  Japan  and  subsequent  shipment  to 
the  customer  by  TCM’s  U.S.  suDsidiary. 
Therefore,  for  the  final  results,  we 
included  these  expenses. 

Analysis  of  Comments  Received 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results.  At  the  request  of 
the  petitioners,  (Hyster-Yale  Company, 
Independent  Lift  Truck  Builders  Union, 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union,  Allied  Industrial  Workers  of 
America  (AFlr4UO),  and  United  Shop 
and  Service  Employees)  and  one 
respondent,  a  hearing  was  held  on 
March  19, 1992.  Case  and  rebuttal  briefs 
were  received  from  petitioners,  Toyota, 
and  TCM. 

General  Comments 
Comment  1 :  Petitioners  contend  that 
the  Department  should  nm  its  sales 
below  cost  of  production  (COP)  test  on 
comparison  models  only,  not  on  entire 
such  or  similar  categories.  Petitioners 
argue  that  forklifts  are  not  a  fungible 
product,  but  are  instead  similar  to  “job 
order”  products  such  as  mechanical 
transfer  presses,  offshore  oil  platforms, 
and  large  power  transformers. 

Petitioners  assert  that  the  unique  nature 
of  each  product  means  that  there  is 
often  just  one  HM  sale  that  is 
comparable  to  the  U.S.  sale,  and  that  if 
the  single  HM  sale  is  sold  below  COP, 
there  likely  will  be  no  dumping  margin. 
Petitioners  state  that  this  case  is 
distinguishable  from  other  dumping 
cases  (e.g.,  agricultural,  chemical,  or 
metals  cases)  because  relatively  few  HM 
sales  are  weight-averaged.  Petitioners 
accordingly  argue  that  the  Department 
should  conduct  the  sales  below  COP  test 
on  the  concordance  tape  containing 
comparison  models  only,  not  on  the 
imiverse  of  HM  sales. 

TCM  argues  that,  because  forklift 
trucks  are  not  custom-built  products, 
the  Department  correctly  applied  the 
COP  test.  TCM  further  states  that  the 
Department  should  maintain  its  policy 
of  conducting  the  COP  test  on  each  load 
capacity  category. 

Department’s  Position:  We  agree  with 
petitioners.  In  accordance  with  our 
standard  policy,  we  have  revised  the 
sales  below  COP  test  so  that  the  test  is 
conducted  on  a  model-specific  basis 
instead  of  on  a  such-or-similar  category 
basis. 

Comment  2:  Petitioners  state  that  the 
Department  should  revise  its  model 
match  methodology  because  it  gives 
insufficient  weight  to  tire  type  and, 
therefore,  results  in  more  matches  of 
merchandise,  but  not  in  matches  that 


are  the  most  similar.  Petitioners  contend 
that  tire  type  is  a  crucial  attribute  of  a 
forklift  truck  because  the  tire  type 
determines  the  construction  of  the  frame 
of  the  truck,  which  the  Department 
found  to  be  the  “identifying  feature  and 
principal  component  of  the  product”  in 
the  final  determination  in  this  case 
(Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Internal 
Combustion  Industrial  Forklift  Trucks 
from  Japan  (Forklifts  LTFV),  53  FR 
12552  (April  15, 1988)). 

Petitioners  suggest  three  alternative 
methods  for  the  such  or  similar 
comparisons  and  tire  type  matching. 
First,  petitioners  recommend  that  the 
Department  return  to  the  original  less 
than  fair  value  matching  methodology. 
Second,  petitioners  propose  increasing 
the  weight  for  tire  type  from  six  to  ten 
points.  Finally,  petitioners  state  that 
matches  with  less  than  fifteen  {mints  do 
not  constitute  similar  merchandise 
because  the  predominant  features  of  the 
HM  merchandise  would  be  substantially 
different  from  the  U.S.  truck;  petitioners 
argue  that  the  Department  should 
therefore  omit  all  HM  sales  with  less 
than  fifteen  points. 

TCM  notes  that  the  Department’s 
current  model  match  methodology  was 
revised  in  order  to  improve  the  model 
match  process.  TCM  and  Toyota  argue 
that  the  Department’s  matching 
methodology,  which  gives  tire  type  the 
highest  wei^t,  establishes  tire  type  as 
the  most  important  criterion.  Toyota 
contends  that  petitioners*  assertion  that 
forklift  trucks  cannot  be  similar  unless 
they  have  an  SSM  index  number  of 
fifteen  is  unreasonable.  This  cut-off 
would  eliminate  matches  of  trucks  that 
are  “identical  in  every 
respect  *  *  *  except  upright  style  and 
its  related  maximum  fork  height.” 
Respondents  further  argue  that  the 
Department’s  twenty  percent  difference 
in  merchandise  test  already  eliminates 
dissimilar  models,  and  that  the  cut-off 
suggested  by  petitioners  would  merely 
result  in  a  greater  number  of  unmatched 
sales. 

Department’s  Position:  We  agree  with 
respondents.  During  the  first 
administrative  review,  we  refined  the 
model  match  methodology  used  in  the 
less-than-fair-value  (LTFV) 
investigation.  We  are  employing  this 
same  model  match  methodology  for 
these  final  results.  One  such 
improvement  was  the  use  of  a  point¬ 
weighting  scheme,  which  increased  the 
precision  and  simplified  the  reporting 
requirements.  Of  the  six  model  match 
elements,  we  attach  the  most  weight  to 
tire  type.  Petitioners  did  not  provide 
evidence  to  support  their  claim  that  the 
points  accorded  to  tire  type  should  be 
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increased  from  six  to  ten,  or  that 
dissimilar  models  were  matched  as  the 
result  of  a  flaw  in  our  methodology.  For 
further  discussion  of  our  model  match 
methodology  see  Comment  80,  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (Forklifts  I),  (57  FR  3167, 

January  28, 1992). 

Comment  3:  Petitioners’  claim  that  the 
Department’s  adjustment  for  the 
consumption  tax  forgiven  upon 
exportation  of  forklift  trucks  to  the 
United  States  is  erroneous  in  several 
respects.  Petitioners  state  that  the  Court 
of  International  Trade  (CTT)  has  held 
that  taxes  on  sales  in  the  HM  must  be 
passed  through  to  the  customer  before 
an  upward  adjustment  of  an  imputed 
tax  can  be  made  to  United  States  price 
(USP),  and  cite  Zenith  Electronics  Corp. 
V.  United  States,  755  F.  Supp.  397  (CTT 
1990)  [Zenith  /),  Daewoo  Electronics 
Co.,  V.  United  States,  712  F.  Supp.  931 
(CTT  1989)  (Daewoo),  and  Zenith 
Electronics  Corp.  v.  United  States,  633 
F.  Supp.  1382  (CTT  1988)  [Zenith  II)  in 
support  of  this  proposition.  Petitioners 
contend  that  no  adjustment  is  warranted 
in  this  case,  since  neither  Toyota  nor 
TCM  claimed  or  proved  that  the 
consumption  tax  imposed  on  HM  sales 
is  passed  through  to  the  customers  in 
Japan. 

Petitioners  further  argue  that  the 
Department  improperly  made  an 
adjustment  to  foreign  market  value 
(FMV)  to  eliminate  the  absolute 
difference  between  the  amount  of  tax  in 
the  two  markets  by  adding  to  FMV  the 
amount  of  the  consumption  tax  imputed 
to  the  U.S.  sale.  Petitioners  state  that  it 
is  improper  for  the  Department  to  make 
such  an  adjustment  in  the  interest  of 
achieving  tax  neutrality. 

Toyota  argues  that  petitioners’ 
arguments  disregard  the  Department’s 
policy  and  practice  with  respect  to 
adjustments  to  FMV  and  USP  for  the 
Japanese  consumption  tax.  Toyota  cites 
the  Department’s  disagreement  with  the 
err  decisions  cited  by  petitioners. 
Toyota  asserts  that  it  is  the  Department’s 
long-standing  practice  not  to  attempt  to 
measure  the  amount  of  tax  passed 
through  to  customers  in  the  HM.  Under 
the  Department’s  interpretation,  section 
772(d)(1)(C)  of  the  Tariff  Act  does  not 
require  the  Department  to  measure  the 
incidence  of  tax  in  an  economic  sense. 
Rather,  according  to  Toyota,  the  full 
adjustment  for  consumption  tax  is 
necessary  to  make  an  appropriate 
comparison  between  U^  and  FMV. 
Toyota  states  that  in  determinations 
involving  HM  taxes,  the  Department  has 
repeated  that  it  has  not  had  an 
opportunity  to  appeal  the  issue  on  the 


merits.  Until  such  time  as  the  issue  is 
finally  resolved  on  appeal,  the 
Department  should  maintain  its  long¬ 
standing  practice. 

TCM  a^ues  that  the  Department’s 
consumption  tax  adjustment  is  proper 
ard  accords  with  the  law,  regulations 
and  long-standing  practice. 

Department’s  Position:  On  October  7, 
1993,  the  United  States  Court  of 
International  Trade  (CTT),  in  Federal- 
Mogul  Corp.  and  The  Torrington  Co.  v. 
United  States,  Slip  Op.  93-194  (CIT, 
October  7, 1993),  rejected  the 
Department’s  methodology  for 
calculating  an  addition  to  USP  under 
section  772(d)(1)(C)  of  the  Tariff  Act  to 
account  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merch^dise  had  it  been  sold  in  the 
home  market.  The  CIT  held  that  the 
addition  to  USP  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  be 
the  result  of  applying  the  foreign  market 
tax  rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  Federal-Mogul,  Slip  Op. 
93-194  at  12. 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal-Mogul  decisions.  The 
Department  will  add  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  The  Department  will  also 
adjust  the  USP  tax  adjustment  and  the 
amount  of  tax  included  in  FMV.  These 
adjustments  will  deduct  the  portions  of 
the  foreign  market  tax  and  the  USP  tax 
adjustment  that  are  the  result  of 
expenses  that  are  included  in  the 
foreign  market  price  used  to  calculate 
foreign  market  tax  and  are  included  in 
the  United  States  merchandise  price 
used  to  calculate  the  USP  tax 
adjustment  and  that  are  later  deducted 
to  calculate  FMV  and  USP.  These 
adjustments  to  the  amount  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
are  necessary  to  prevent  our  new 
methodology  for  calculating  the  USP  tax 
adjustment  frt>m  creating  antidumping 
duty  margins  where  no  margins  would 
exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  teix  included  in  the 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amount  of  tax  included  in 


FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  diat  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  result 
of  the  price  of  the  United  States 
merchandise  containing  more  expenses 
than  the  price  of  the  foreign  market 
merchandise.  The  Department’s  policy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  Court 
of  Appeals’  holding  that  the  application 
of  the  USP  tax  adjustment  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  not 
create  an  antidumping  duty  margin  if 
pre-tax  FMV  does  not  exceed  USP. 

Zenith  Electronics  Corp.  v.  United 
States,  988  F.2d  1573, 1581  (Fed.  Cir. 
1993).  In  addition,  the  CIT  has 
specifically  held  that  an  adjustment 
should  be  made  to  mitigate  the  impact 
of  expenses  that  are  deducted  from  FMV 
and  USP  upon  the  USP  tax  adjustment 
and  the  amount  of  ta*  included  in  FMV. 
Daewoo  Electronics  Co.,  Ltd.  v.  United 
States,  760  F.  Supp.  200,  208  (CIT, 

1991).  However,  the  mechanics  of  the 
Department’s  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  market 
tax  amoimt  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo. 

Comments  Specific  to  Toyota 

Comment  4;  Toyota  contends  that  for 
the  final  results,  the  Department  should 
not  rely  on  best  information  available 
(BIA)  to  calculate  ocean  freight,  U.S. 
coop  advertising,  certain  indirect  selling 
expenses  (ISE)  incurred  in  Japan  on 
behalf  of  U.S.  sales,  and  the  offset 
expense  for  income  and  profit  firom 
other  business  ventures  included  in 
value-added.  Toyota  claims  that  the 
Department  made  clear  in  its 
supplemental  questionnaire  that, 
because  it  was  conducting  two 
administrative  reviews  simultaneously, 
Toyota  should  provide  only  a  narrative 
description  of  how  reallocations  and 
corrections  were  to  be  made,  which 
were  then  to  be  the  subject  of 
petitioners’  comment  and  Department 
scrutiny.  In  its  supplemental 
questionnaire  response  dated  June  7, 
1991,  Toyota  responded  as  directed, 
providing  only  narrative  descriptions, 
and  not  revised  data  o,t  computer  tape. 

Once  the  Department  made  its 
decision  regarding  the  accuracy  of  these 
reallocations  and  corrections,  it  would 
give  Toyota  an  opportunity  to  resubmit 
its  data  employing  the  proper 
reallocations  and  corrections.  Toyota 
states  that  it  was  therefore  awaiting  the 
Department’s  decisions  concerning 
these  recalculations  for  the  first 
administrative  review  before  submitting 
revised  computer  tapes  for  the  second 
review. 
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Toyota  claims  that  at  no  time  prior  to 
the  preliminary  results,  despite 
numerous  contacts,  did  the  Department 
ask  Toyota  to  submit  the  reallocations  or 
corrections,  instead  directing  Toyota  to 
await  the  Department’s  decision 
regarding  these  corrections. 

Toyota  contends  that  in  the 
preliminary  results  of  this  review  the 
Department  applied  BIA  because  it 
mistakenly  held  that  Toyota  had  failed 
to  comply  with  the  Department’s 
request  for  data  incorporating  the 
reallocations  and  corrections.  Toyota 
claims  that  it  did  not  provide  such  data 
because  the  Department  never  issued 
any  instructions  for  doing  so. 

Toyota  therefore,  proposes  that  the 
Department  use  data  on  the  record  to 
make  the  correct  reallocations  and 
corrections  for  ocean  freight,  U.S.  coop 
advertising,  value-added,  and  Toyota 
Automatic  Loom  Works,  Ltd.  (TAL)  ISE. 

Petitioners  assert  that  the  Department 
specifically  requested  that  Toyota 
submit  corrections  and  reallocations  in 
its  supplemental  questionnaire. 
Petitioners  state  that  Toyota  failed  to 
submit  this  data  as  requested,  but  ratber 
advised  the  Department  that  it  would 
await  the  Department’s  decisions  on 
these  issues  in  the  first  administrative 
review  before  submitting  a  complete 
response. 

Department’s  Position:  We  agree  with 
Toyota.  In  our  supplemental 
questionnaire  dated  May  23, 1991,  we 
requested  Toyota  to  provide  within  a 
specified  period  of  time  a  narrative 
explanation  of  its  claimed  adjustments 
to  price  after  publication  of  the 
prelimina^  results. 

For  the  final  results,  we  did  not 
request  additional  information  for  ocean 
freight,  TAL  ISE,  and  value-added 
because  we  recalculated  these  expenses 
using  information  previously  submitted 
by  Toyota.  See  Comments  5,  7,  and  8, 
respectively.  We  did  request 
supplemental  information  for  coop 
advertising.  See  Comment  6. 

Comment  5:  Toyota  claims  that  the 
Department’s  BIA  recalculation  of  ocean 
freight  and  marine  insurance  is 
overstated  because  the  Department 
misunderstood  documents  provided  by 
Toyota  in  conjunction  with  sales 
preselected  by  the  Department  for  a 
mini-verification  of  sales  in 
Washington,  DC  prior  to,  or  perhaps  in 
lieu  of,  an  on-site  verification.  One  of 
the  sales  involved  a  forklift  which  had 
a  “mast  swap’’  in  the  United  States.  In 
other  words,  the  truck  was  imported 
with  one  mast,  but,  prior  to  sale  in  the 
U.S.,  the  mast  was  switched  with  that  of 
another  imported  truck.  Toyota 
provided  one  invoice,  marked  “chassis” 
showing  the  truck  as  imported. 


including  its  original  mast,  and  a  second 
invoice,  marked  “mast”  for  another 
truck,  which  included  the  mast  which 
was  subsequently  fitted  onto  the  first 
truck.  Toyota  contends  that  the 
Department  erroneously  calculated  a 
per-truck  ocean  freight  expense  by 
adding  the  amounts  on  the  two  invoices, 
thereby  yielding  a  per-unit  figure  for 
ocean  freight  equal  to  ocean  freight  for 
two  trucks. 

Toyota  argues  that  the  E)epartment 
requested  pre- verification  documents, 
not  explanations  of  these  documents, 
and  that  the  documents  were  only 
provided  to  establish  a  paper  trail  for 
importation  of  the  truck  and  not  for 
calculation  of  ocean  height. 

Toyota  requests  that  the  Department 
recalculate  ocean  freight  based  on  one 
invoice  or  the  other,  or  perhaps  an 
average,  but  not  on  two  per-truck 
amounts  added  together.  Toyota 
maintains  that  its  original  allocation  of 
ocean  freight  is  accurate  and  should  be 
incorporated  in  the  final  results. 

Department’s  Position:  We  agree  with 
Toyota.  For  the  final  results  of  review, 
we  have  recalculated  the  ocean  freight 
expenses  by  averaging  the  invoices 
together  to  derive  the  per  unit  expense. 

Comment  6:  Toyota  notes  a 
discrepancy  between  statements  by  the 
Department  in  the  notice  of  preliminary 
results  and  the  actual  BIA  used  to 
calculate  sale-by-sale  U.S.  coop 
advertising  expenses.  The  notice  of 
preliminary  results  states  that  the 
Department  used  the  amounts  Toyota 
reported  for  the  first  administrative 
review  as  U.S.  coop  expenses.  See 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (Forklifts  I),  57 
FR  3164  (January  28, 1992).  Toyota 
observes  that  the  Department  actually 
used  the  largest  single  reported  U.S. 
coop  expense  from  the  second  review 
and  applied  it  to  all  sales  as  BIA.  Toyota 
requests  that  the  Department  use  instead 
the  per-customer  coop  expense  from  the 
first  administrative  review,  as  described 
in  the  preliminary  notice.  Toyota 
maintains,  however,  that  the 
appropriate  allocation  of  this  expense  is 
over  all  sales,  rather  than  by  dealer. 

Petitioners  contend  that  the  BIA  based 
on  information  from  the  second,  rather 
than  the  first,  administrative  review  is 
reasonable  because  it  is  based  on  data 
that  is  on  the  record  in  this  proceeding. 
Accordingly,  petitioners  argue  that  the 
E)epartment  should  continue  to  apply 
the  largest  single  reported  U.S.  coop 
expense  frnm  the  second  review  to  all 
sales. 

Department’s  Position:  In  a 
supplemental  questionnaire  dated  May 


23, 1991,  we  requested  that  Toyota 
allocate  by  dealer  U.S.  coop  advertising 
expenses  on  a  sale-by-sale  basis.  In  a 
letter  dated  March  30. 1992,  we  again 
requested  that  Toyota  recalculate  U.S. 
coop  advertising  expenses  by  dealer.  CDn 
April  13, 1992,  Toyota  submitted  this 
information  in  an  acceptable  form,  and 
we  have  used  it  in  lieu  of  BIA  for  the 
final  results. 

Comment  7:  Toyota  claims  that  in 
calculating  the  TAL  ISE  incurred  with 
respect  to  U.S.  sales  in  Japan,  the 
Department  should  have  applied  the  ISE 
ratio  to  the  TAL  selling  price,  not  to  the 
much  higher  selling  price  of  Toyota 
Motor  Sales  (TMS)  in  the  United  States. 
Because  the  Department  applied  the  ISE 
ratio  to  the  wrong  value,  it  greatly 
overstated  the  expense. 

Toyota  further  contends  that,  as  is 
evident  from  the  information  submitted 
and  verified  in  the  first  review,  TAL 
incurred  the  identical  category  of 
indirect  selling  expenses  for  HM  sales  as 
for  U.S.  sales.  Toyota  states  that  if  the 
Department  deducts  TAL  indirect 
selling  expenses  from  U.S.  price,  it  must 
also  in  fairness  deduct  the  same 
category  of  expenses  from  HM  price. 

Department’s  Position:  We  agree  with 
Toyota  that  in  the  preliminary'  results 
we  incorrectly  calculated  ISE  incurred 
in  Japan  by  TAL  with  respect  to  U.S. 
sales.  For  the  final  results,  we  have 
applied  the  ISE  factor  to  the  reported 
transfer  price  between  TAL  and  TMS 
instead  of  to  TMS’  reported  selling  price 
in  the  United  States.  We  have  made  a 
corresponding  adjustment  for  TAL’s  ISE 
incurred  on  HM  sales. 

Comment  8:  Toyota  contends  that  the 
Department  erred  in  calculating  an 
offset  to  value-added  expenses  for 
income  and  profit  earned  from  other 
business  ventures.  Toyota  explains  that 
the  Department  reduced  general  and 
administrative  (G&A)  exp)enses 
associated  with  value-added  activity  by 
an  amount  for  net  income  and  profit 
from  other  business  ventures  that 
greatly  exceeded  that  reported  in  its 
questionnaire  response.  Toyota  requests 
that  the  Department  revise  its  income 
“offset”  calculation  for  the  final  results 
to  reflect  the  information  contained  in 
its  questionnaire  response. 

Department’s  Position:  We  agree  with 
Toyota.  For  the  final  results,  we  have 
revised  the  offset  calculation  to  reflect 
accurately  the  amounts  reported  for  net 
income  and  profit  from  other  business 
ventures  in  Toyota’s  questionnaire 
response. 

Comment  9:  Toyota  claims  that  the 
Department  incorrectly  calculated  U.S. 
credit  expenses  by  using  an  intra¬ 
company  interest  rate  and  not  a  rate 
based  on  its  actual  cost  of  borrowing 
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from  unrelated  sources.  Specifically,  in 
calculating  credit  expenses,  the 
IDepartment  used  the  interest  rate  paid 
by  TMS  to  Toyota  Motor  Credit 
Corporation  (TMCC),  its  related  finance 
company.  As  a  result,  Toyota  argues  that 
the  Department  created  a  fictional 
“expense”  that  is  based  on  an  internal 
transaction  between  TMS  and  TMCC 
which  is  irrelevant  to  the  dumping 
analysis.  Toyota  urges  the  Department 
to  use  the  interest  rate  paid  by  TMCC  on 
its  short-term  borrowings  to  calculate 
credit  expenses  for  sales  by  TMS 
because  the  rate  paid  by  TMCC  reflects 
Toyota’s  actual  cost  of  financing  from 
unrelated  sources. 

Petitioners  disagree,  arguing  that  the 
interest  rate  paid  to  outside  sources  by 
TMCC  does  not  account  for  the  total 
cost  actually  incurred  by  TMCC  to 
extend  credit  to  TMS.  Petitioners  note 
that  TMCC  incurs  expenses  to  obtain 
funds  to  finance  its  operations  as  well 
as  numerous  operating  expenses.  It 
would,  therefore,  be  inappropriate  to 
base  credit  expenses  for  "PMS  simply  on 
the  short-term  interest  rate  paid  by 
TMCC  to  outside  sources  without 
accounting  for  the  additional  expenses 
incurred  by  TMCC  to  extend  credit  on 
sales  made  by  TMS. 

Department’s  Position:  We  disagree 
with  Toyota.  For  the  final  results,  we 
calculated  U.S.  credit  expenses  based  on 
the  experience  of  the  sales  division  of 
Toyota.  Because  TMS  is  the  selling 
division  in  the  United  States,  not 
TMCC,  we  determined  that  the  interest 
rate  that  should  be  used  in  the 
calculation  of  credit  expense  is  one 
based  on  TMS’  experience.  Because 
TMS  does  not  have  any  short-term  loans 
from  unrelated  sources,  we  have  used 
the  interest  rate  that  TMCC  charged 
TMS  to  reflect  the  credit  expenses 
incurred  on  U.S.  sales.  This  approach  is 
consistent  with  the  credit  expense 
methodology  used  in  the  previous 
administrative  review. 

Comment  10:  Petitioners  claim  that 
Toyota  did  not  report  certain  direct 
magazine  advertising  expenses  incurred 
on  U.S.  sales.  Petitioners  state  that  these 
expenses  consist  of  advertisements  in 
national  industry  publications  that  were 
directed  at  end-user  customers  of 
Toyota’s  U.S.  forklift  dealers,  and  refer 
to  the  Toyota  Industrial  Equipment 
Division  (TIE)  of  Toyota  Motor  Sales, 
U.S. A.,  Inc.  Petitioners  propose 
recala^lating  Toyota’s  direct  U.S.  selling 
expenses  to  include  these  advertising 
expenses.  Petitioners  suggest  that  the 
Department  divide  Toyota’s  reported 
cost  for  magazine  advertisements  during 
the  period  of  review  (POR)  by  the 
number  of  forklifts  sold  in  the  U.S.  over 


the  POR,  and  add  this  amount  to  U.S. 
direct  selling  expenses  for  each  forklift. 

Toyota  aciuiowledges  that  these 
magazine  advertising  expenses  were 
classified  as  direct  expenses  by  the 
Department  in  the  first  review.  See 
Forklifts  I.  However,  respondent  claims 
that  petitioners’  proposed  recalculation 
of  these  expenses  is  incorrect.  Toyota 
notes  that  ^ese  expenses  are 
specifically  identified  in  its 
questionnaire  response  and,  therefore, 
should  be  separated  out  from  reported 
ISE  and  reclassified  as  direct  selling 
expenses. 

Department’s  Position:  We  agree  with 
both  petitioners  and  Toyota  that  these 
magazine  advertising  expenses  should 
be  properly  classified  as  direct  selling 
expenses.  However,  we  disagree  with 
petitioners’  contention  that  Toyota 
failed  to  report  such  expenses.  Toyota 
did  report  these  expenses  under  ISE  in 
its  questionnaire  response.  Thus,  for 
these  final  results,  we  deducted  the 
amount  of  magazine  advertising 
expenses  identified  by  Toyota  from 
reported  ISE  and  reclassified  such 
expenses  as  direct  selling  expenses. 

Comment  11:  Petitioners  claim  that 
Toyota  did  not  report  the  cost  incurred 
to  retrofit  its  forklifts  with  redesigned 
seats  under  its  operator  restraint  safety 
seat  ("ORS”)  program.  In  support  of  this 
contention,  petitioners  have  submitted  a 
Toyota  advertisement,  which  petitioners 
claim  offers  free  installation  of  new 
winged  safety  seats  and  seat  belts  to 
end-users  of  subject  merchandise. 

Petitioners  argue  that  all  costs 
incurred  under  this  program,  including 
the  cost  of  all  advertisements,  the  cost 
of  the  new  seats,  and  the  costs  incurred 
to  install  the  seats,  should  be  considered 
direct  U.S.  selling  expenses.  Petitioners 
assert  that  absent  submission  of  proper 
information  by  Toyota,  the  Department 
should  use  the  total  ORS  costs  reported 
by  Toyota  for  the  first  administrative 
review  and  allocate  those  costs  to  sales 
during  this  review. 

Toyota  maintains  that  the  retrofit 
expenses  referred  to  by  petitioners  were 
incurred  solely  for  forklift  trucks 
imported  and  sold  prior  to  the  first 
period  of  review.  Toyota  notes  that 
petitioners’  argument  erroneously 
implies  that  the  Department  included 
retrofit  expenses  in  its  margin  analysis 
for  the  first  review.  Respondent  states 
that  the  Department’s  first  review 
verification  report  confirms  that  all 
trucks  imported  and  sold  during  the 
first  administrative  review  period  were 
manufactured  with  an  ORS,  thereby 
obviating  the  necessity  of  retrofittings. 

Department’s  Position:  We  agree  with 
Toyota.  Because  there  is  no  evidence  on 
the  record  indicating  that  forklifts  sold 


during  the  POR  required  retrofitting,  we  , 

determine  that  no  adjustment  is  | 

required.  The  advertisement  submitted  | 

by  petitioners  makes  no  reference  to  i 

products  sold  during  the  POR.  | 

Petitioners  have  thus  provided  no  [ 

evidence  that  Toyota  incurred  any  such  ‘ 

expenses  with  respect  to  the  Toyota  ! 

sales  made  in  the  current  POR. 

Comment  12:  Petitioners  claim  that 
Toyota  failed  to  report  U.S.  product 
demonstration  expenses,  which  were 
categorized  by  the  Department  as  direct 
selling  expenses  in  the  first  review. 

Petitioners  argue  that  Toyota  should 
therefore  be  required  to  provide  its  U.S. 
demonstration  expenses  for  the  final 
results.  Petitioners  assert  that  absent  a 
proper  submission  from  Toyota,  the 
Department  should  assume  as  BIA  that 
the  per  unit  product  demonstration 
expenses  in  the  United  States  are  equal 
to  the  per  unit  demonstration  expenses 
reported  by  Toyota  for  its  HM  sales. 

Citing  19  CFR  353.56(a)(2)  and 
Antifnction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692,  31725  (July  11, 1991),  Toyota 
maintains  that  it  correctly  categorized 
product  demonstration  exp>enses 
incurred  in  the  United  States  as  ISE. 

Toyota  claims  that  demonstration 
expenses  incurred  in  the  United  States 
were  incurred  in  demonstrating  forklifts 
to  Toyota’s  national  account  customers. 

In  contrast,  Toyota  states  that 
demonstration  expenses  incurred  in  the 
HM,  which  were  reported  as  direct 
selling  expenses,  were  incurred  in 
demonstrating  forklifts  to  dealers  so  that 
they  could  demonstrate  new  models  to 
their  customers. 

Department’s  Position:  We  disagree 
with  petitioners  that  Toyota  failed  to 
report  U.S.  product  demonstration 
expenses.  By  letter  of  March  30, 1992, 
we  requested  that  Toyota  separately 
report  total  demonstration  expenses  and 
allocate  the  same  per  forklift  truck.  In  its 
response  dated  April  6, 1992,  Toyota 
claimed  that  it  reallocated  such 
expenses  using  the  ratio  of  forklifts 
under  investigation  to  all  units  as 
reported  in  E^ibit  C.4.i.l,  page  2  of  its 
December  5, 1990  response.  However, 
after  reviewing  the  calculation,  we 
determined  that  Toyota  did  not  actually 
use  this  ratio.  Thus,  we  corrected 
Toyota’s  allocation  for  the  final  results. 

We  agree  with  petitioners  that 
demonstration  expenses  incurred  in  the 
United  States  should  be  categorized  as 
direct  selling  expenses  because  in  both 
the  HM  and  the  United  States,  Toyota 
incurs  demonstration  expenses  in  order 
to  make  sales  to  end-users.  Toyota’s 
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citation  to  AFBs  I  is  irrelevant  because 
AFBs  I  does  not  offer  a  clear  statement 
of  policy  with  regard  to  demonstration 
expenses.  Absent  evidence  that 
demonstrations  serve  different  purposes 
in  different  markets,  we  determine  that 
Toyota’s  U.S.  demonstration  expenses 
should  be  treated  as  direct  selling 
expenses.  See  Forklifts  I. 

Comment  13:  Petitioners  contend  that 
Toyota  did  not  include  certain  U.S. 
customs  fees  (merchandise  processing 
fee  and  harbor  maintenance  fee)  in  its 
reported  movement  charges.  Petitioners 
state  that  the  merchandise  processing 
fee  was  0.17  percent  of  entered  value 
and  the  harbor  maintenance  fee  was 
0.04  percent  of  entered  value  during  the 
period  of  review.  For  the  final  results, 
petitioners  request  that  the  Department 
increase  Toyota’s  reported  movement 
charges  by  these  amounts  for  all  of 
Tcwota’s  U.S.  sales. 

'Toyota  aigues  that  it  appropriately 
reported  such  fees  under  brokerage  and 
handling  expenses. 

Department’s  Position:  We  agree  with 
Toyota.  *111050  expenses  are  included  in 
respondent’s  reported  brokerage  and 
handling  expenses.  Therefore,  no 
adjustment  is  necessary. 

Comment  14;  Petitioners  claim  that 
the  Department  should  resort  to  BIA  in 
determining  the  amount  of  certain  U.S. 
inland  freight  costs  incurred  on  sales 
made  after  May  1, 1990  that  Toyota 
failed  to  report. 

Toyota  agrees  with  petitioners  that  it 
failed  to  report  certain  inland  height 
costs  incun^  on  sales  made  during 
May  of  1990  and  that  the  Department 
should  account  for  such  costs  in  its  final 
analysis. 

Department’s  Position:  All  parties 
concur  that  Toyota  failed  to  report 
certain  U.S.  inland  freight  costs  for  May 
1990.  For  the  final  results  we  therefore 
used  Toyota’s  highest  reported  inland 
freight  as  BIA. 

Comment  15;  Petitioners  claim  that 
Toyota  understated  its  U.S.  value-added 
labor  and  overhead  costs.  Petitioners’ 
reason  for  this  assertion  is  based  on 
proprietary  information.  Petitioners 
request  that  the  Department  use  the  data 
in  Attachment  4  of  petitioners’  case 
brief  to  correct  these  costs. 

Toyota  agrees  that  the  labor  cost 
portion  of  the  labor  and  overhead 
variable  has  been  miscalculated  due  to 
a  computer  programming  error,  but  that 
the  overhead  portion  is  correct. 

Department’s  Position:  We  agree  that 
the  labor  portion  of  the  “labor  and 
overhead’’  variable  was  improperly 
calculated,  and  have  made  the  necessary 
corrections,  as  described  by  Toyota,  for 
the  final  results.  We  agree  with  Toyota 
that  overhead  was  both  properly 


calculated  and  properly  included  in  the 
calculation  of  the  labor  and  overhead 
variable.  For  a  complete  discussion  of 
this  issue,  please  refer  to  the  analysis 
memorandum. 

Comment  16:  Petitioners  state  that 
Toyota  reported  negative  amounts  for 
net  selling  price  proxy  3  (which  Toyota 
states  represents  switching  operations 
performed  in  TIE  processing  centers  and 
includes  other  U.S.  expenses  and  profit) 
on  many  of  its  ESP  sales.  Petitioners 
note  that  these  negative  amounts  always 
occur  when  Toyota  reports  a  negative 
value  for  the  variable  manufacturing 
cost  of  options  switched  by  TIE. 

Petitioners  argue  that  these  facts,  in 
addition  to  other  proprietary 
information,  indicate  Toyota  assumed 
negative  U.S.  value-added  expenses  on 
any  sale  for  which  the  cost  of  the 
options  removed  from  the  forklift  by  'TIE 
exceeded  the  cost  of  options  installed  by 
TIE.  Petitioners  contend  that  Toyota 
incurs  actual  expenses  to  operate  its 
value-added  facilities  and  to  perform 
switching  operations.  'They  state  that, 
for  example,  removing  the  forks  from  an 
imported  forklift  results  in  an  actual 
expense  rather  than  a  negative  expense 
to  TIE.  Petitioners  request  that  the 
Department  correct  the  negative  costs 
and  expenses  reported  by  Toyota  for  net 
selling  price  proxy  3  by  using  the 
absolute  values  of  the  negative  amounts 
reported  by  Toyota. 

Toyota  contends  that  petitioners 
misinterpreted  Toyota’s  value-added 
calculation.  Toyota  explains  that  labor 
and  overhead  are  always  positive; 
however,  if  the  value-added  materials 
are  negative  and  are  added  to  labor  and 
overhead,  the  value-added  will  be 
increased,  but  remain  negative. 

Department’s  Position:  We  agree  with 
Toyota.  While  the  reported  amount  for 
value-added  and  switching  operations  is 
negative.  Toyota  accounted  for  its 
expenses  of  labor  and  overhead  in  its 
calculation.  For  further  discussion  of 
respondents’  further  processing 
operations  and  the  potential  for  negative 
value-added,  refer  to  the  discussion  of 
TCM’s  further  processing  in  Comment 
20  below. 

Comment  1 7:  Petitioners  argue  that 
Toyota’s  claimed  credit  revenue  for  its 
U.S.  sales  should  be  rejected  because 
the  credit  revenue  for  certain  sales  is 
actually  earned  on  sales  by  unrelated 
dealers  to  end-user  customers  and  not 
on  the  sale  from  Toyota  to  the  imrelated 
dealer.  Petitioners  state  that  Toyota  sells 
forklifts  in  the  United  States  to 
unrelated  dealers  and  that  the  first 
unrelated  sale  is  the  sale  from  Toyota  to 
the  dealer.  Petitioners  contend  that  the 
purpose  of  this  review,  as  stated  in  tho 
questionnaire,  is  to  examine  sales  by 


Toyota  to  the  first  unrelated  customer. 
Petitioners  argue  that  credit  revenue 
earned  on  sales  from  the  unrelated 
dealer  to  the  end-user,  which  are 
financed  through  'TMCC,  is  therefore 
irrelevant  to  this  review,  because  the 
financing  arranged  by  TMCC  is  a 
separate  transaction  from  the  sale  of  the 
forklift. 

Toyota  argues  that  TMCC  retains  both 
the  title  to,  and  the  Uniform 
Commercial  Code  (UCC)  interest  in,  the 
forklift  until  'TMCC  receives  payment 
from  either  the  dealer  or  end-user. 

Toyota  contends  that  a  shift  in  the  credit 
transaction  from  the  dealer  to  the.  end- 
user  is  no  more  than  a  shift  in  the 
source  of  payment.  In  both  cases,  "TMCC 
retains  ownership  and  the  UCC  interest 
in  the  forklift.  Because  Toyota  retains  a 
direct  relationship  with  the  dealer  or 
end-user,  the  credit  revenue  is  directly 
related  to  the  sale  of  the  forklift,  and 
therefore,  the  credit  transaction  should 
be  adjusted  for.  Toyota  further  contends 
that  its  ability  to  sell  forklifts  is 
contingent  upon  its  ability  to  encourage 
end-users  to  buy  forklifts.  Toyota  notes, 
for  example,  that  the  Department 
considers  its  subsidies  of  yellow  page 
advertisements  for  dealers  a  direct 
selling  expense.  Toyota’s  provision  of 
favorable  financing  to  end-users 
similarly  is  intended  to  encourage  end- 
user  sales,  which  in  turn  create  sales  to 
dealers.  Toyota  concludes  by  noting  that 
it  would  be  unfair  and  illogical  to 
account  for  TMCC’s  credit  expense  and 
not  its  revenue. 

Department’s  Position:  In  accordance 
with  section  353.41  of  the  Department’s 
regulations,  we  used  the  price  to  the 
first  unrelated  purchaser  in  the  United 
States  as  the  basis  of  U.S.  price.  Toyota’s 
USP  was  based  on  the  price  'IMS/'FIE 
charged  its  unrelated  dealers.  Therefore, 
we  consider  revenue  generated  as  a 
result  of  the  sale  by  the  dealer  to  the 
end-user  through  a  financing 
arrangement  a  separate  transaction,  and 
as  such,  not  directly  associated  with  the 
sales  under  review,  as  claimed  by 
Toyota.  This  credit  arrangement  is 
unlike  Toyota’s  subsidy  for  yellow 
pages  advertisements,  which  is  properly 
treated  as  a  direct  selling  expense.  'That 
'TMCC  retains  both  the  title  to,  and  the 
UCC  interest  in,  the  financed  forklift 
until  TMCC  receives  the  final  payment 
from  the  end-user  has  no  bearing  on  the 
calculation  of  USP.  Finally,  we  note 
that,  contrary  to  Toyota’s  assertion,  we 
are  not  accoimting  for  'TMCC’s  credit 
expense.  We  therefore  disallowed  the  ■ 
claimed  adjustment  for  credit  revenue 
for  the  sales  financed  by  the  end-user. 

Comment  18:  Petitioners  contend  that 
the  Department  should  not  have 
deducted  Toyota’s  HM  advertising  costs 
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as  a  direct  selling  expense  for  PP 
comparisons.  Petitioners  contend  that 
the  Department  should  follow  its 
practice  in  the  first  review  and  treat 
these  expenses  as  ISE. 

Toyota  does  not  believe  that  the 
Department  applied  the  correct  legal  test 
for  determining  whether  these 
advertising  expenses  are  direct  or 
indirect.  Toyota  submits  that  these 
expenses,  incurred  on  behalf  of  Toyota’s 
customers,  are  direct  and  should 
therefore  be  deducted  from  FMV  in  PP 
comparisons. 

Department’s  Position:  We  agree  with 
petitioners.  These  advertising  expenses 
are  indirect  because  they  are  not 
directed  at  Toyota’s  customer’s 
customer.  In  the  first  administrative 
review,  we  determined  that  these 
advertising  expenses  were  indirect 
selling  expenses.  See  Forklifts  I, 

Comment  18.  'The  data  submitted  in  this 
proceeding  is  very  similar  to  that 
submitted  and  disproved  during 
verification  in  the  previous 
administrative  review.  We  have  no 
compelling  evidence  on  the  record  in 
this  proceeding  which  indicates  that  the 
situation  is  any  different  from  that 
found  previously.  We  have  therefore 
continued  to  treat  these  HM  expenses  as 
ISE  and  have  not  deducted  them  from 
FMV  in  PP  comMiisons. 

Comment  19:  Petitioners  claim  that 
Toyota  failed  to  support  adequately  its 
claim  concerning  credit  ex{>enses 
incurred  by  Toyota  on  PP  sales. 
Petitioners  state  that,  for  reasons  based 
on  proprietary  information,  the  claimed 
method  of  payment  used  with  respect  to 
these  sales  is  incorrect.  Petitioners 
assert  that,  accordingly,  the  Department 
should  use  BIA  with  respect  to  this 
expense  for  the  final  results.  According 
to  petitioners,  the  Department  should 
also  consider  associated  bank  charges  in 
determining  this  BIA.  Petitioners  state 
that  bank  charges  should  be  among 
several  elements  considered  in  this  BIA. 
Petitioners  provide  a  calculation,  using 
data  from  Toyota’s  ESP  response,  of  the 
average  time  between  the  date  the 
forklifts  were  exported  from  Japan  and 
the  date  the  forklifts  were  imported  into 
the  United  States.  Petitioners  contend 
that  this  calculation  represents  the  best 
method  for  imputing  Toyota’s  credit 
expense  for  PP  sales. 

Toyota  asserts  that,  because  of  the 
immediate  payment  term  on  PP  sales, 
there  is  no  credit  expense,  as  concluded 
by  the  Department  in  Forklifts  LTFV 
and  Forklifts  I,  which  included  two 
verifications.  Toyota  states  that  the 
Department  should  not  change  its 
practice  in  this  administrative  review. 

Department’s  Position:  We  agree  with 
petitioners  that  reported  credit  expenses 


are  incorrect.  Although  Toyota’s  PP 
sales  are  made  on  immediate  payment 
terms  (immediate  with  respect  to  the 
date  of  delivery  in  the  United  States), 
Toyota  still  incurs  some  credit  expense 
on  these  transactions  for  the  time 
between  shipment  and  payment.  An 
expense  must  therefore  be  imputed  on 
PP  sales  for  the  time  between  shipment 
from  Japan  and  payment.  Because  entry 
dates  are  unavailable,  we  used  the 
average  number  of  days  between 
shipment  and  payment  calculated  by 
petitioners  in  their  case  brief. 

Petitioners’  figure  is  based  on  data 
provided  by  Toyota.  However,  we  have 
no  information  on  the  record  indicating 
that  Toyota  incurred  bank  charge  fees 
associated  with  the  immediate  payment 
PP  sales  and,  thus,  we  cannot  make  an 
adjustment  for  such  fees. 

Comments  Specific  to  TCM 

Comment  20:  TCM  objects  to  the 
Department’s  allocation  of  selling, 
general  and  administrative  expenses 
(SG&A)  over  U.S.  further  manufacturing 
cost  in  cases  involving  “swap-downs” 
of  masts  (substitutions  of  low-value 
masts  for  masts  of  higher  value).  In  such 
situations,  TCM  has  allocated  a  negative 
SG&A  amount  to  further  manufacturing. 
In  the  Department’s  preliminary  results 
ESP  computer  program,  wherever  a 
negative  amount  was  reported  for  the 
further  manufacturing  ^&A  expense, 
this  amount  was  multiplied  by  negative 
one  in  order  to  convert  it  to  a  positive 
value.  TCM  claims  that  these  negative 
amounts  should  not  have  been 
converted  to  positive  amounts  because 
the  SG&A  expenses  that  were  allocated 
to  the  import  values  were  inflated  so  as 
to  include  an  offset  amount  equal  to  the 
absolute  value  of  the  negative  value- 
added  SG&A  amounts.  As  a  result, 
according  to  TCM,  the  amount  of  total 
U.S.  SG&A  deducted  from  USP  has  been 
inflated  well  beyond  the  total  actual 
expense  incurred.  TCM  requests  that  the 
Department  correct  this  problem  in  the 
computer  program  so  that  only  the 
actual  SG&A  expenses  will  be  deducted  ^ 
from  U.S.  price. 

Petitioners  argue  that  the  Department 
should  recalculate  TCM’s  value-added 
using  positive  U.S.  SG&A  amounts  for 
those  U.S.  value-added  sales  where 
TCM  listed  negative  SG&A  amounts. 
Petitioners  state  that  it  is  not  possible  to 
have  negative  labor,  factory  overhead,  or 
SG&A  ^m  value-added  operations. 
Petitioners  suggest  applying  the  highest 
reported  SG&A  amount  to  these  sales  as 
BIA  or,  in  the  alternative,  assigning  a 
positive  value  to  all  SG&A  expenses. 

Petitioners  also  argue  that,  despite  the 
arguments  in  its  brief,  TCM  has  not 
offered  support  for  its  contention  that 


TCM  allocated  the  total  U.S.  SG&A 
amount,  plus  an  offsetting  increase,  to 
the  truck  as  imported  for  those  sales 
where  it  allocated  negative  SG&A  in 
further  manufacturing.  Petitioners  also 
contend  that  there  is  insufficient 
information  (i.e.,  calculation  of  total 
SG&A,  or  identification  of  the  field 
where  the  SG&A  amount  allocated  to 
the  value  of  the  truck  as  imported  is 
recorded)  on  the  record  for  the 
Department  to  verify  TCM’s  claim. 
Finally,  petitioners  claim  that  ’TCM’s 
use  in  its  case  brief  of  a  hypothetical — 
rather  than  an  actual — example  is  not 
sufficient.  Petitioners,  therefore, 
contend  that  the  Department  should 
continue  to  use  the  same  methodology 
for  allocating  U.S.  SG&A  to  U.S.  further 
manufacturing  costs  that  was  used  for 
the  preliminary  results. 

Department's  Position:  We  agree  with 
petitioners  that  it  is  not  appropriate  to 
attribute  negative  SG&A  expenses  to 
further  processing  operations.  However, 
in  the  preliminary  results,  our  treatment 
of  SG&A  understated  the  value  of  TCM’s 
imported  product  and  overstated  TCM’s 
value-added  for  those  products  for 
which  TCM  reported  negative  SG&A.  As 
a  result  of  these  over-  and  under¬ 
statements,  we  have  decided  not  to 
follow  the  methodology  employed  in 
Forklifts  I  and  in  the  preliminary  results 
of  this  review. 

Two  facts  must  be  considered  in 
determining  how  to  treat  TCM’s 
reported  negative  SG&A  properly.  First, 
the  processing  that  TCM  undertook 
must  result  in  the  allocation  of  positive 
SG&A  expenses  both  to  the  imported 
product  and  to  the  further  processing 
operations  conducted  by  TCM.  Second, 
the  sum  of  the  SG&A  allocated  to  TCM’s 
imported  product  and  TCM’s  value- 
added  must  be  equal  to  the  amount 
incurred. 

Therefore,  we  have  allocated  a  portion 
of  TCM’s  SG&A  expenses  to  the  COM  of 
the  further  processing  operations  and 
deducted  this  amoimt  from  USP.  The 
COM  of  the  further  processing 
operations  is  the  sum  of  the  cost  of  all 
materials  added  to  the  forklift  truck, 
plus  the  labor  and  factory  overhead 
costs  incurred  by  TCM.  'The  remaining 
SG&A  amount,  which  we  attributed  to 
the  imported  product,  was  not 
deducted.  This  allocation  distributes  the 
actual  amount  of  SG&A  expense 
incurred  between  further  manufacturing 
and  the  imported  product.  This 
methodology  therefore  results  in  an 
allocation  of  positive  SG&A  to  both  the 
further  manufacturing  operations  and 
the  imported  product.  The  amount 
allocated  to  the  imported  product  also 
does  not  exceed  the  amount  incurred  for 
the  sale. 
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To  do  this,  we  calculated  on  a  sale- 
by-sale  basis  the  factor  represented  by 
TCM’s  reported  SG&A  as  a  share  of  the 
total  reported  manufacturing  costs 
associated  with  further  manufacturing 
(j.e.,  positive  and  negative  values).  We 
then  used  this  factor,  which  was  always 
positive  >,  to  generate  an  SG&A  amount 
for  each  transaction  by  applying  the 
factor  only  to  the  positive  costs 
associated  with  further  manufacturing. 
We  thereby  guaranteed  that  the  SG&A 
value  attributed  to  further 
manufacturing  was  always  positive. 

Under  this  methodology  we  succeed 
both  in  allocating  an  amount  for  SG&A 
expense  equal  to  that  incurred  by  TCM, 
and  in  attributing  a  positive  value  for 
SG&A  expenses  to  all  TCM’s  further 
processing  operations,  i.e.,  including 
cases  of  “swap-downs”  of  masts 
(substitutions  of  low-value  masts  for 
masts  of  higher  value). 

Comment  21:  TCM  argues  that,  in  the 
ESP  program,  for  situations  in  which 
FMV  is  based  on  constructed  value 
(CV),  the  Department  neglected  to 
deduct  direct  selling  expenses  from 
FMV.  TCM  argues  that  such  an 
adjustment  is  in  accordance  with  the 
Department’s  longstanding  practice. 

TCM  cites  section  772(e)  of  the  Tariff  • 
Act  and  19  CFR  353.41(e);  Tapered 
Roller  Bearings  from  Japan  (52  FR 
30700,  August  17, 1987);  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan  (50  FR  45447,  October  31, 
1987);  and  Spun  Acrylic  Yam  from  Italy 
(50  FR  35849,  September  4, 1985). 

Petitioners  assert  that  the  Department 
must  first  define  the  direct  selling 
expenses  variable  before  a  COS 
adjustment  can  be  made,  noting  that  the 
variable  was  not  defined  in  either  the 
Department’s  January  29, 1992  ESP 
program  or  in  a  memorandum  dated 
February  5, 1992.  Petitioners  claim  that, 
if  the  direct  selling  expenses  variable  is 
not  defined,  neither  the  respondent  nor 
petitioners  will  be  able  to  verify  that  the 
correct  COS  adjustments  were  made. 

Department’s  Position:  We  agree  with 
TCM.  We  were  satisfied  with  the 
respondent’s  reporting  of  direct  and 
indirect  selling  expenses  as  submitted. 
Therefore,  we  have  made  a  COS 
adjustment  using  the  direct  selling 
expenses  variable. 

Comment  22:  TCM  argues  that  the 
Department  incorrectly  accounted  for 
credit  income  earned  on  U.S.  sales  in  PP 
comparisons.  According  to  TCM,  the 
Department  added  credit  income  earned 


•  This  factor  will  always  be  positive  because  TCM 
always  assigned  a  negative  SG&A  to  the  negative 
total  manufacturing  costs  associated  with  the 
further  manufacturing  of  the  swapdown  models. 
The  negative  SG&A  divided  by  the  negative  total 
COM  yields  a  positive  factor. 


on  U.S.  sales  to  both  USP  and  FMV, 
despite  the  fact  that  credit  income  is 
realized  on  U.S.  sales  only.  Accordingly, 
TCM  requests  that  the  Department 
revise  its  calculations  to  eliminate  the 
addition  to  FMV  of  credit  income 
earned  on  U.S.  sales  for  these  final 
results. 

Department’s  Position:  We  agree  with 
TCM  and  have  eliminated  the  addition 
of  credit  income  to  FMV  for  these  final 
results. 

Comment  23:  Petitioners  argue  that 
verification  of  TCM’s  cost  data  is 
necessary  because  this  data  has  never 
been  verified.  Petitioners  state  that 
TCM’s  cost  data  was  neither  verified  in 
the  investigation,  because  the  cost  data 
was  not  accepted,  nor  in  the  first 
administrative  review,  due  to  the 
outbreak  of  the  Persian  Gulf  War. 
Petitioners  assert  that  good  cause  for 
verification  still  exists  and  is  shown  by 
petitioners’  April  9, 1991  letter  to  the 
Department,  which  petitioners  claim 
documents  extensive  discrepancies  in 
TCM’s  imverified  cost  data. 

Accordingly,  petitioners  claim  that  the 
Department  should  conduct  verification 
of  TCM’s  cost  information  prior  to 
issuing  its  final  results. 

TCM  replies  that  the  Department  is 
not  required  to  conduct  verification  of 
TCM’s  COP  data  in  this  review. 
According  to  TCM,  the  Department  is 
required  to  conduct  verification  in  an 
administrative  review  only  if  an 
interested  party  files  a  timely  request  for 
verification  and  if  the  E)epartment  has 
not  conducted  a  verification  during  the 
two  immediately  preceding  reviews. 
TCM  also  notes  that  the  Department  is 
not  required  to  verify  all  sections  of  a 
respondent’s  questionnaire  response.  In 
this  context,  TCM  argues  that  the 
Department  satisfied  these  requirements 
in  the  previous  review  by  conducting 
verification  of  TCM’s  HM  and  U.S. 
sales,  and  further  manufacturing 
expenses.  Because  the  Department  was 
able  to  verify  TCM’s  information  in  the 
previous  review,  TCM  argues  that  no 
further  verification  is  necessary  in  this 
review. 

Department’s  Position:  With  respect 
to  administrative  reviews,  the 
Department  is  required  to  verify 
information  under  section  776(b)(3)  of 
the  Tariff  Act  if  the  Secretary  concludes 
that  good  cause  for  verification  exists,  or 
if  a  timely  request  for  verification  is 
received  from  an  interested  party  and 
the  Department  has  not  conducted  a 
verification  during  either  of  the  two 
immediately  preceding  administrative 
reviews.  The  current  administrative 
review  is  the  second  review  of  the 
antidumping  order  in  this  case.  Thus, 
verification  is  not  required  under 


section  776(b)(3)  of  the  Act.  TCM’s  HM 
sales,  U.S.  sales  and  U.S.  costs, 
including  value-added  cost  data  from 
TCM’s  related  facilities  in  the  United 
States,  were  verified  in  the  previous 
administrative  review.  The  Department 
determined  that  TCM’s  data  reporting 
methodology  was  sound  and  reliable. 

Because  verification  was  not  required 
and  all  other  aspects  of  TCM’s  sales 
were  successfully  verified  in  the 
previous  review,  because  our  analysis  of 
TCM’s  response  did  not  indicate  any 
significant  discrepancies,  and  because 
petitioners  did  not  make  a  compelling 
case  that  TCM’s  data  was  seriously 
flawed,  we  determined  that  presently 
there  was  no  good  cause  to  verify  TCM’s 
submitted  cost  data. 

Comment  24:  Petitioners  argue  that 
for  the  final  results,  the  Department 
should  revise  the  method  it  used  to 
adjust  for  commissions  on  TCM’s  sales. 
For  PP  transactions,  petitioners  submit 
that  the  commission  offset  rule  directs 
the  Department  to- reduce  USP  by  the 
lesser  of  the  HM  commission  or  U.S.  ISE 
when  commissions  are  paid  in  one 
market  and  not  in  the  other.  Petitioners 
contend  that  TCM  failed  to  report  ISE 
for  its  PP  sales  and  that  the  Department 
should  accordingly  deny  the 
commissions  claimed  by  TCM  for  its 
HM  sales. 

With  respect  to  ESP  transactions, 
petitioners  state  that  the  preliminary 
margin  program  incorrectly  deducted  all 
HM  commissions  from  HM  price  and  all 
U.S,  commissions  from  USP,  Petitioners 
state  that  commissions  should  be 
deducted  from  both  home  market  price 
and  U.S.  price  only  with  respect  to  ESP 
comparisons  that  include  a  commission 
in  both  transactions. 

TCM  responds  that  the  special  rule 
governing  commission  offsets  does  not 
require  that  commissions  be  paid  on 
every  sale  in  both  markets.  Rather.  TCM 
contends  that  this  rule  applies  only 
when  no  commissions  are  paid  on  any 
sales  in  one  of  the  markets  under 
consideration.  Because  TCM  pays 
commissions  on  certain  sales  in  both 
markets,  TCM  concludes  that  the 
Department  should  continue  to  treat 
commissions  as  direct  selling  expenses 
in  both  the  U.S.  and  home  markets,  and 
thereby  not  employ  the  offset  rule  in 
comparisons  in  which  commissions  are 
incurred  in  only  one  transaction. 

Department’s  Position:  Petitioners’ 
assertion  that  TCM  failed  to  report  U.S. 
ISE  on  PP  transactions  is  incorrect.  For 
the  final  results,  we  modified  our  PP 
computer  program  to  deduct  HM 
commissions  from  FMV  and  then  offset 
them  by  adding  U.S.  ISE  up  to  the 
amount  of  the  HM  commissions. 
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With  regard  to  ESP  sales,  we  agree 
with  petitioners  to  the  extent  that  the 
mere  existence  of  commissions  on  some 
sales  in  both  markets  does  not 
automatically  preclude  the  use  of  the 
offset  rule.  standard  practice 
requires  that  for  comparisons  involving 
ESP  for  which  a  commission  is  incurred 
in  both  markets,  we  deduct  the  U.S. 
commission  from  ESP  and  the  HM 
commission  from  FMV.  For 
comparisons  in  which  there  is  a 
commission  paid  in  one  market  emd 
none  in  the  other  market,  we  offset  the 
commission  with  ISE  incurred  in  the 
other  market,  to  the  extent  of  the  lesser 
of  the  commission  in  the  one  market  or 
the  ISE  in  the  other.  In  order  to  follow 
this  standard  practice,  we  have 
modified  our  ESP  computer  program  for 
the  final  results  because,  in  our 
preliminary  results  calculations,  we  did 
not  ofl^t  the  commission  with  ISE  for 
comparisons  in  which  a  commission 
was  paid  in  one  market  and  not  in  the 
other. 

Comment  25:  Petitioners  contend  that 
TCM’s  HM  commission  sales  are  outside 
the  ordinary  course  of  trade  because 
they  were  unusual  and  infrrequent,  as 
stated  by  TCM  in  its  June  24, 1991 
questionnaire  response.  Petitioners 
argue  that  the  Department  should 
accordingly  exclude  TCM’s  HM 
commission  sales  from  FMV. 

Department’s  Position:  We  disagree 
that  TCM’s  HM  commission  sales  are 
outside  the  ordinary  course  of  trade. 

TCM  paid  commissions  to  both  related 
and  unrelated  dealers  on  TCM’s  sales  to 
end-users.  Although  sales  to  end-users 
constitute  a  very  small  portion  of  TCM’s 
HM  sales,  and  are  included  as 
comparison  models,  these  end-users  are 
TCM’s  usual  commercial  customers.  As 
a  result,  we  consider  them  to  be  in  the 
ordinary  course  of  trade. 

Comment  26:  Petitioners  contend  that 
HM  transactions  that  have  shipment 
dates  prior  to  March  1, 1989  are  not 
within  the  relevant  reporting  period 
(March  1, 1989  to  July  31, 1990)  and 
therefore  should  be  disregarded  for 
comparison  purposes.  Petitioners  note 
that  the  questionnaire  states  that 
‘‘[tlhere  can  be  no  new  dates  of  sale  after 
shipment  and  any  subsequent  price 
modifications  must  be  reported  as  either 
a  rebate  or  a  discoimt.”  Petitioners 
further  contend  that  TCM’s  response 
suppKuls  the  use  of  shipment  date  as  the 
appropriate  date  of  sale,  because  it 
states  that  the  date  of  sale  is  equivalent 
to  the  estimated  date  of  receipt  by  the 
customer.  In  the  interests  of 
consistency,  petitioners  also  suggest 
matching  U.S.  sales  to  HM  sales  on  the 
basis  of  shipment  dates. 


In  response,  TCM  argues  that  the  date 
of  sale,  rather  than  the  date  of  shipment, 
determines  the  reporting  period  for  HM 
sales.  TCM  further  argues  that,  in 
accordance  with  Department  practice, 
'TCM  reported  as  the  date  of  sale  the 
'date  on  which  the  parties  were  bound 
by  the  terms  of  sales.  Because  TCM 
followed  the  Department’s  requirements 
in  determining  dates  of  sale  and 
reporting  HM  sales,  and  because  the 
Department  did  not  request  from  TCM 
additional  information  regarding  sale 
dates,  TCM  concludes  that  the 
Department  should  not  revise  its 
reporting  requirements  for  HM  dates  of 
sale. 

Department’s  Position:  We  agree  with 
petitioners.  Any  given  sale  cannot  have 
a  date  of  sale  later  than  the  date  of 
shipment  to  the  customer.  Any 
adjustments  to  price  or  quantity  that 
take  place  after  the  date  of  shipment 
must  be  reported  as  discounts  or 
rebates,  in  the  case  of  changes  in  price, 
or  quantity  adjustments  in  the  case  of 
changes  in  Quantity. 

We  have  therefore  used  the  HM  date 
of  shipment  as  the  date  of  sale  instead 
of  the  date  of  delivery,  which  TCM 
reported  as  the  date  of  sale.  We 
analyzed  these  HM  shipment  dates  in 
order  to  determine  whether  they  met 
our  criterion  for  contemporaneity  with 
regard  to  matching  to  the  U.S.  sale 
dates.  We  found  that  all  but  two  of 
TCM’s  proposed  matches  were  suitably 
contemporaneous,  and  that  these 
transactions  were  only  used  for 
matching  with  two  ESP  sales.  We 
assigned  these  two  sales  the  weighted- 
average  dumping  margin  calculated  for 
ESP  sales. 

Comment  27:  Petitioners  claim  that 
TCM  failed  to  include  the  G&A 
expenses  of  one  of  its  related 
subsidiaries,  C.  Itoh  Industrial 
Machinery  Inc.  (QM).  Petitioners  state 
that  TCM  calculated  a  G&A  factor  for 
U.S.  ISE  but  failed  to  apply  this  factor 
to  the  selling  price  and,  therefore,  did 
not  include  an  amount  for  the  G&A 
portion  of  U.S.  selling  expenses  in  its 
reported  sale-by-sale  ISE. 

TCM  responds  that  it  reported  the 
expenses  in  question  in  accordance  vrith 
the  Department’s  instructions. 

According  to  TCM,  it  initially  reported 
all  SG&A  expenses  that  it  incurred  in 
the  United  States  as  either  direct  or 
indirect  selling  expenses.  The 
Department  subsequently  requested, 
however,  that  TCM  segregate  G&A  from 
selling  expenses,  and  allocate  the  G&A 
expenses  to  TCM’s  U.S.  further 
processing  operations.  Thus,  TCM 
asserts  that  petitioners’  argument  is 
incorrect  bemuse  the  expenses  in 
question  are  included,  at  the 


Department’s  request,  in  TCM’s  further 
manufacturing  submissions. 

Department’s  Position:  We  agree  with 
petitioners.  The  G&A  expenses  in 
question  pertain  to  all  of  TCM’s  U.S. 
sales  of  subject  merchandise,  regardless 
of  whether  the  merchandise  is  further 
processed  in  the  United  States.  Because 
these  G&A  expenses  are  applicable  to  all 
U.S.  sales,  we  have  include  them  in 
our  calculation  of  U.S.  ISE  for  these 
final  results. 

Comment  28:  Petitioners  claim  that 
there  are  two  errors  in  the  U.S.  ISE  that 
TCM  reported  for  sales  by  another 
related  subsidiary,  Mitsui  Machinery 
Distribution,  Inc.  (MMD).  First, 
petitioners  claim  that  sale-by-sale  ISE 
shown  in  TCM’s  sales  listing  does  not 
reconcile  with  the  formula  provided  by 
TCM  (ISE  factor  x  net  price).  In 
particular,  petitioners  state  that  the 
amounts  reported  for  certain  ESP  sales 
are  lower  than  the  amount  that  results 
from  applying  the  formula.  Petitioners 
request  that  the  Department  recalculate 
this  expense  using  the  formula  provided 
by  TCM. 

Second,,  petitioners  claim  that  TCM 
failed  to  report  an  amount  for  MMD’s 
G&A  in  TCM’s  reported  ISE.  Petitioners 
request  that  the  Department  allocate  a 
portion  of  the  “General  G&A’’  reported 
by  TCM  to  MMD’s  forklift  truck  sales  to 
derive  a  G&A  ratio  for  MMD,  then 
multiply  this  factor  by  net  sales  price  for 
each  of  MMD’s  sales  to  compute  G&A 
expenses  for  each  sale. 

Department’s  Position:  We  agree  with 
petitioners  that  TCM  did  not  calculate  a 
G&A  factor  for  MMD.  We  have  corrected 
this  omission  using  the  factor, 
calculated  using  TCM’s  data,  provided 
by  petitioners  in  their  case  brief  because 
this  factor  offers  a  reasonable  estimate  of 
MMD’s  G&A  expenses. 

We  disagree  that  TCM  failed  to 
calculate  properly  the  amounts  reported 
for  ISE  on  MMD’s  sales.  In  reviewing 
petitioners’  Attachment  4  to  the  case 
brief,  we  found  that  petitioners  included 
an  incorrect  amoimt  for  dealer 
inspection/prep  charge  and  that 
petitioners  did  not,  as  TCM’s  sample 
calculation  showed,  allocate  a  portion  of 
the  ISE  to  U.S.  value-added.  After 
adjusting  petitioners’  calculations  in 
Attachment  4  to  account  for  the  correct 
dealer  inspection/prep  charge  and  the 
ISE  reported  in  U.S.  value-added,  we 
found  that  for  the  calculations  sampled, 
the  results  matched  the  amounts 
calculated  and  reported  by  TCM. 

Comment  29:  Petitioners  argue  that 
for  two  sales,  TCM  did  not  recalculate, 
as  requested  by  the  Department  in  its 
supplemental  questionnaire,  certain 
value-added  costs.  Therefore, 
petitioners  assert  that  the  Department 
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should  use  the  highest  costs  reported  by 
TCM  for  these  expense  categories  as 
BIA. 

Department’s  Position:  We  agree  with 
petitioners.  For  the  final  results,  we 
used  the  highest  costs  reported  by  TCM 
for  these  expense  categories  as  BIA. 

Comment  30:  Petitioners  contend  that 
TCM’s  brokerage  expenses  are 
understated  because  the  brokerage 
allocation  factor  (total  brokerage  costs 
for  U.S.  forklift  sales  divided  by  total 
revenue  from  U.S.  forklift  sales)  was 
multiplied  by  transfer  price  instead  of 
sales  price.  Petitioners  request  that  the 
Department  recalculate  this  expense  by 
multiplying  the  brokerage  factor  by  sales 
price. 

TCM  replies  that  the  total  revenue 
over  which  it  allocated  brokerage 
expenses  was  the  revenue  of  TCM’s 
factory  in  Japan,  which  represents  the 
aggregate  of  all  TCM’s  transfer  prices. 
Because  it  calculated  its  brokerage 
expense  factor  by  allocating  brokerage  , 
expenses  over  transfer  prices,  TCM 
argues  that  it  is  appropriate  to  calculate 
per-unit  brokerage  expenses  by 
multiplying  this  expense  factor  by 
TCM’s  reported  transfer  prices. 

Department’s  Position:  We  agree  with 
TCM.  We  find  TCM’s  allocation  method 
for  calculating  Japanese  brokerage 
charges  to  be  reasonable.  TCM 
calculated  a  factor  by  dividing  total 
Japanese  brokerage  paid  on  its  exports 
of  forklift  trucks  to  the  United  States  by 
the  total  transfer  prices  (revenue 
recorded  by  the  factory  at  Shiga)  of  the 
forklifts  exported  to  the  United  States. 
Because  the  Japanese  brokerage  charges 
would  have  been  paid  on  the  basis  of 
the  transfer  price,  it  is  reasonable  that 
TCM  would  use  this  in  the  denominator 
of  the  allocation  equation. 

Comment  31:  Petitioners  state  that 
TCM  failed  to  report  the  actual  trading 
company  expense  incurred  for  one  sale. 
Petitioners  contend  that  the  Department 
should  treat  this  expense  as  a  movement 
expense,  in  accordance  with  the  first 
review,  and  should  assign  the  highest 
reported  trading  company  markup  as 
BIA  for  this  observation. 

TCM  argues  that  petitioners 
misunderstand  TCM’s  method  for 
calculating  trading  company  markups. 
According  to  TCM,  it  pays  trading 
companies  a  single  fee  that  includes 
movement  expenses  incurred  by  the 
trading  companies  and  the  trading 
companies’  markup.  In  its  response, 
TCM  separately  reported  the  movement 
expenses  and  the  markup;  the  total  of 
these  items  represented  the  single  fee 
that  TCM  paid  to  the  trading  company. 
In  those  instances  in  which  the  trading 
company  markup  is  negative,  the  actual 
movement  expenses  incurred  by  the 


trading  company  exceed  the  fee  that  the 
trading  company  receives  from  TCM; 
thus,  the  negative  markup  reported  by 
TCM  is  a  downward  adjustment  to 
actual  movement  expenses,  paid  by  the 
trading  company,  to  reflect  the  amount 
paid  by  TCM.  Because  TCM’s  reporting 
method  is  accurate  and  is  based  on 
actual  expenses,  TCM  asserts  that  the 
use  of  BIA  is  unwarranted.  Should  the 
Department  determine  to  reject  TCM’s 
negative  trading  company  markup,  TCM 
requests  that  the  Department  set  any 
negative  amounts  equal  to  zero,  in  order 
to  reflect  the  actual  movement  expenses 
incurred  by  the  trading  companies. 

Department’s  Position:  As  in  the  first 
review,  we  treated  the  trading  company 
markups  as  a  movement  charge.  The 
appropriate  deduction  to  USP  for  inland 
freight  is  the  expense  incurred  by  TCM. 
Because  the  addition  of  the  negative 
markup  yields  the  actual  expense 
incurred  by  TCM  for  this  sale,  we  have, 
for  the  final  results,  recalculated  inland 
freight  using  TCM’s  submitted  data. 

Comment  32:  Petitioners  contend  that 
interest  income  claimed  by  TCM  from 
long-term  installment  sales  may  have 
been  earned  on  sales  firom  TCM’s 
unrelated  dealers  to  end-users  rather 
than  on  sales  fi-om  TCM  to  its  dealers, 
and  as  such  should  not  be  added  to  the 
price  of  TCM’s  sales.  Petitioners  assert 
that  installment  sales  are  generally  sales 
to  end-users  rather  than  to  dealers.  In 
addition,  petitioners  claim  that  TCM  did 
not  properly  justify  the  interest  rate  it 
used  in  calculating  this  income. 

TCM  argues  that  the  credit  income  at 
issue  is  earned  by  TCM  itself,  not  by  its 
dealers.  TCM  further  argues  that  such 
income  is  a  legitimate  increase  to  U.S. 
price,  because  it  is  agreed  to  by  the 
customer  at  the  time  of  sale.  Therefore, 
TCM  claims  that  the  Department  should 
continue  to  add  credit  income  to  U.S. 
price  for  the  final  results. 

Department’s  Position:  We  disagree 
with  petitioners.  Concerning  the  issue  of 
whether  the  installment  sales  in 
question  were  made  by  TCM  to  its 
unrelated  dealers,  as  opposed  to  sales 
from  the  dealers  to  end-users,  we  have 
not  found  any  evidence  that  these 
transactions  did  not  concern  sales  by 
TCM  to  its  dealers.  We  also  do  not  have 
any  evidence  that  TCM  did  not  collect 
the  credit  income  that  it  has  reported, 
regardless  of  the  interest  rate  that  it 
charged.  Therefore  we  have  continued 
to  add  credit  income  to  USP  for  the  final 
results. 

Comment  33:  Petitioners,  citing  Color 
Picture  Tubes  from  Korea  (52  FR  44186, 
November  18, 1987),  contend  that 
TCM’s  U.S.  advertising  expenses  are 
direct  selling  expenses  because  the 
advertisements  are  aimed  at  a  purchaser 


who  buys  the  merchandise  fi-om  the  first 
unrelated  purchaser  or  from  a 
subsequent  purchaser,  i.e.,  the 
customer’s  customer.  Petitioners  further 
contend  that  a  TCM  advertisement 
submitted  as  Exhibit  6  of  petitioners’ 
case  brief  is  proof  that  these  expenses 
are  direct  advertising  expenses  because 
the  advertisement:  (1)  specifically 
promotes  internal-combustion  forklifts 
subject  to  this  review;  (2)  identifies 
TCM  Manufacturing,  USA,  Inc.,  TCM 
America,  Inc.,  and  C.  Itoh  Industrial 
Machinery,  Inc.,  as  the  source  of  the 
advertisement;  and  (3)  does  not  refer  to 
or  promote  specific  TCM  dealers. 

Petitioners  submit  that  TCM  failed  to 
support  its  claim  that  all  of  its  U.S. 
advertisements  were  indirect  selling 
expenses  and  state  that  the  Department 
should  therefore  reject  TCM’s  claim  and 
treat  all  of  the  advertising  expenses  as 
direct  expenses.  Petitioners  provide 
calculations  for  allocating  this  expense 
as  a  direct  selling  expense  to  forklifts 
sold  through  CIM  and  to  forklifts  sold 
through  MMD. 

In  rebuttal,  TCM  argues  that  the  only 
advertising  expenses  related  to  subject 
merchandise  were  for  general  corporate 
advertising,  rather  than  advertising  for 
specific  products.  TCM  further  argues 
that  the  advertising  cited  by  petitioner 
does  not  relate  to  subject  merchandise, 
because  it  concerns  forklift  trucks 
manufactured  in  the  United  States. 
Because  TCM’s  advertising  is  either 
intended  to  promote  the  company  as  a 
whole,  or  is  not  related  to  forklift  trucks 
produced  in  Japan,  TCM  concludes  that 
the  Department  should  treat  TCM’s  U.S. 
advertising  expenses  as  indirect  selling 
expenses. 

Department’s  Position:  We  agree  with 
petitioners  that  these  expenses  are 
direct  selling  expenses  because  these 
advertisements,  as  evident  from  the 
examples  submitted  by  TCM,  are  aimed 
at  the  ultimate  consumer.  We  disagree 
with  TCM  regarding  TCM’s  claim  that 
the  advertising  in  question  is  unrelated 
to  subject  merchandise  because  the 
trucks  sold  by  TCM  in  the  United  States 
were  in  fact  manufactured  in  Japan,  and 
were,  at  most,  customized  through 
further  processing  in  the  United  States. 
Therefore,  we  have  treated  these 
advertising  expenses  as  a  direct  selling 
expense  in  the  final  results. 

Final  Results  of  Review 

We  determine  the  following 
percentage  margins  to  exist  for  the 
period  June  1, 1989  through  May  31, 
1990: 
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Manufacturer/exporter 

Margin 

percent 

Toyota  Motor  Corporation  . 

Toyo  Umpanki  Co.,  Ltd.  _ 

6.87 

4.48 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  frum  warehouse,  for 
consumption,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  as  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  and  (3)  if  the 
exporter  is  not  a  firm  covered  by  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

The  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  39.45 
percent.  On  May  25, 1993,  the  CTT  in 
Floral  Trade  Council  v.  United  States, 
Slip  Op.  93-79  and  Federal  Mogul 
Corporation  v.  United  States,  Slip  Op. 
93-83,  decided  that  once  an  “all  others” 
rate  is  established  for  a  company  it  can 
only  be  chan  ged  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  hum  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  order  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 


cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  the  purposes  of  this 
review  will  be  39.45  percent,  the  “all 
others”  rate  established  in  the  amended 
final  notice  of  the  LTFV  investigation  by 
the  Department  (53  FR  20882,  June  7, 
1988). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  retumydestruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  23, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  94-506  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  3S10-OS-4> 


[C-333-602] 

Deformed  Steel  Concrete  Reinforcing 
Bar  From  Peru;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  deformed 
steel  concrete  reinforcing  bar  from  Peru. 
EFFECTIVE  DATE:  January  10, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Parkhill,  Office  of  Coxmtervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  19, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  61069)  its  intent  to 
revoke  the  countervailing  duty  order  on 
deformed  steel  concrete  reinforcing  bar 
from  Peru  (50  FR  48819;  November  27, 
1985). 

Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  or  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  anniversary 
month. 

On  December  3, 1993,  Florida  Steel 
Corporation  and  Chaparral  Steel  Co., 
domestic  producers  and  petitioners  in 
the  original  investigation,  objected  to 
our  intent  to  revoke  the  order. 
Accordingly,  the  requirements  of  19 
CFR  355.25(d)(4)(iii)  have  not  been  met, 
and  we  will  not  revoke  the  order. 

This  determination  Is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  December  30, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-517  Filed  1-7-94;  8:45  am) 
BILLMQ  CODE  3510-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.010394B] 

Draft  Fishery  Management  Plan  for 
Corals,  Plants,  and  Associated 
Invertebrates  for  Puerto  Rico  and  the 
U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  will  hold  public 
hearings  on  the  Draft  Fishery 
Management  Plan  for  Corals,  Plants,  and 
Associated  Invertebrates  for  Puerto  Rico 
and  the  U.S.  Virgin  Islands  (FMP). 
DATES:  Written  comments  on  the  draft 
FMP  should  be  submitted  on  or  before 
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February  15, 1994.  See  SUPPLEMENTARY 
INFORMATION  for  dates,  time,  and 
location  of  the  public  hearings. 
ADDRESSES:  Send  written  comments  to 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  suite  1108, 
San  Juan,  Puerto  Rico  0918-2577. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Rolon,  (809)  753-6910. 
SUPPLEMENTARY  INFORMATION:  The  draft 
FMP  proposes  the  following 
management  measures:  (1)  Prohibit  the 
harvest  or  possession  of  stony  corals, 
whether  dead  or  alive,  except  for  legally 
permitted  research,  education,  and 
restoration  programs;  (2)  prohibit  the 
harvest  or  possession  of  sea  fans  and 
gorgonians  (octocorals)  and  any  species 
in  the  fishery  management  unit  if 
attached  or  existing  upon  live-rock,  live 
or  dead,  except  for  legally  permitted 
research,  education,  and  restoration 
programs:  (3)  prohibit  the  sale  or 
possession  of  any  prohibited  species 
unless  the  specimen  entered  the 
management  area  in  interstate  or 
international  commerce  and  is  fully  ~ 
documented  as  to  point  of  origin;  (4) 
prohibit  the  use  of  chemical,  plants  or 
plant-derived  toxins,  and  explosives  to 
harvest  organisms  in  the  coral  fishery 
management  unit,  except  for  legally 
permitted  research,  education,  and 
restoration  programs;  (5)  limit  harvest  of 
fishmy  management  unit  organisms 
except  for  those  listed  in  Appendix  A, 
to  hand-held  dip-nets,  slurp  guns,  hand 
and  other  non-habitat  destructive  gear, 
except  for  legally  permitted  research, 
education,  and  restoration  programs;  (6) 
require  an  annual  permit  to  harvest  or 
possess  organisms  in  the  fishery 
management  unit;  (7)  require  collectors, 
dealers,  and  exporters  of  species 
managed  under  the  coral  plan  to  acquire 
an  annual  permit,  to  submit  monthly 
records  and  report  harvest,  shipments, 
and  unit  cost;  and  (8)  establish  a  Marine 
Conservation  District  (MCD)  in  the 
exclusive  economic  zone,  due  south  of 
St.  John,  U.S.  Virgin  Islands,  within  the 
coordinates  specified  below;  no 
possession  while  moored,  fishing,  or 
harvesting  of  any  organisms  will  be 
allowed  in  the  MCD;  no  anchoring  will 
be  allowed  in  the  MCD,  Exceptions  to 
the  above  restrictions  are  allowed  for 
legally  permitted  research,  education, 
and  restoration  programs. 


Proposed  Coordinates  for  Marine 
Conservation  District 


Point 

Latitude 

Longitude 

A  . 

N. 

64*46.9'  W. 

B  . 

18»15.0'  N. 

64*42.2'  W. 

Proposed  Coordinates  for  Marine 
Conservation  District— Continued 


Point 

Latitude 

Longitude 

C  . 

18*10.0'  N. 

64*42.2'  W. 

D  . 

18*10.0'  N. 

64*46.9'  W. 

All  hearings  will  be  held  from  7  p.m. 
to  10  p.m.  and  are  scheduled  on  the 
following  dates  at  the  following 
locations: 

1.  Tuesday,  February  1, 1994 — 
Conference  Room,  Legislature  Building, 
Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands. 

2.  Wednesday,  February  2, 1994 — 
Boulon  Center,  Legislature  Room,  St. 
John,  U.S.  Virgin  Islands. 

3.  Thursday,  February  3, 1994 — 
Conference  Room,  Legislature  Building, 
Christiansted,  St.  Croix,  U.S.  Virgin 
Islands. 

4.  Tuesday,  February  8, 1994 — 
Conference  Room,  Hotel  Antibes,  Cabo 
Rojo,  Puerto  Rico. 

5.  Wednesday,  February  9, 1994 — 
Restaurant  Meson  Criollo,  Road  987  Km 
3.2,  Las  Croabas,  Fajardo,  Puerto  Rico. 

Testimony  may  be  presented  at  any  of 
the  hearings.  Copies  of  the  draft  FMP 
are  available  (see  ADDRESSES). 

Dated:  January  5, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-504  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  351fr-42-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  People’s  Republic  of  China  and 
Permanent  Denial  of  Goods  Exported 
in  Excess  of  Import  Restraint  Limits  in 
1994 

January  5, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  notice  of  permanent  denial  of 
goods  shipped  in  excess  of  the  1994 
limits. 

EFFECTIVE  DATE:  January  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  was 
reached  in  recent  consultations  between 
the  Governments  of  the  United  States 
and  the  People’s  Republic  of  China  on 
a  mutually  satisfactory  solution 
regarding  the  extension  of  the  bilateral 
textile  agreement,  including  quota 
limits,  illegal  transshipment  of  textile 
products  from  China,  overshipping 
annual  limits,  and  other  violations  of 
the  provisions  of  the  bilateral 
agreement,  the  United  States 
Government  has  decided  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
Decepiber  31, 1994.  The  annual  limits 
for  January  1, 1994  through  December 
31, 1994  shall  be  effective  January  17, 
1994. 

It  should  be  noted  that  CITA,  under 
Executive  Order  11651,  as  amended, 
and  section  204  of  the  Agricultural  Act 
of  1956,  as  amended,  intends  to 
permanently  deny  entry  to  goods  which 
have  been  shipped  in  excess  of  the  1994 
limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  5, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  17, 1994,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  China  and  exported  during 
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the  twelve-month  period  beginning  on 

January  1, 1994  and  extending  through 

Category 

Twe^e-month  restraint 
limit 

levels  of  restraint: 

369-07 . 

:v;q-hb 

3,230,177  kilograms. 
3,303,681  kilograms. 
2,170,919  kilograms. 

Category 

Twelve-month  restraint 

369-L®  . 

limit 

369-S 10  . 

395,021  kilogrstms. 

- - 

410  . 

1,440,098  square  me- 

200  . j  463,566  kilograms.  . 

ters  of  which  not 

218  . 

7,919,394  square  me- 

more  than  1,154,393 

219  . 

ters. 

1,609,888  square  me- 

square  meters  shall 
be  Category  410- 

ters. 

A”  and  not  more 

226  . . . 

7,310,063  square  me- 

than  1,154,393 

237  . 

ters. 

1,245,294  dozen. 

square  meters  shall 
be  in  Category  410- 

239  . 

1,991,612  kilograms. 

B’2. 

300/301  . 

2,694,290  kilograms. 

433  . 

16,947  dozen. 

313  . 

29,829,197  square  me- 

434  . 

9,656  dozen. 

314  . . 

ters. 

435  . 

17,736  dozen. 

33,939,959  square  me- 

436  . 

1 1 ,036  dozen. 

ters. 

438  . 

19,312  dozen. 

315  . 

116,403,311  square 

440  . 

27,590  dozen  of  which 

317/326  . 

meters. 

13,957,535  square  me- 

not  more  than 

15,765  dozen  shall 

ters  of  which  not 

be  in  Category  440- 

tTwe  than  2,670,351 
square  meters  shall 

442  . 

M13. 

30,743  dozen. 

be  in  Category  326. 

443  . 

99,320  numbers. 

331  . 

3,539,461  dozen  pairs. 

444  . 

147,656  numbers. 

333  . 

64,133  dozen. 

445/446  . 

184,452  dozen. 

334  . 

222,374  dozen. 

447  . . . 

57,398  dozen. 

335  . 

278,482  dozen. 

448 

16,135  dozen. 

2,169,081  kilograms. 
3,707,576  square  me¬ 
ters. 

5,088,830  square  me- 

336  . 

113,030  dozen. 

607 

338«39  . 

1,525,465  dozen  of 

611 

which  not  more  than 
1,157,995  dozen 

613  . 

shall  be  in  knit  shirts 
other  than  T-shirts 

614  . 

ters. 

7,996,731  square  me- 

and  tank  tops  in  Cat¬ 
egories  338-S/339- 

615  . 

ters. 

16,647,741  square  me- 

340  . 

S’. 

603,342  dozen  of 

617 . 

ters. 

1 1 ,631 ,609  square  me¬ 
ters. 

845,508  dozen  pairs. 

which  rx>t  more  than 
301,671  dozen  shall 

631  . 

be  in  shirts  made 

633  . 

38,564  dozen. 

from  fabric  with  two 

634  . 

419,550  dozen. 

or  more  colors  in  the 

635  . 

438,256  dozen. 

warp  and/or  the  fill- 

636  . 

386,545  dozen. 

ing,  excluding 

638/639  . 

1,738,928  dozen. 

napped  shirts  in  Cat- 

640  . 

1,067,699  dozen. 

egory  340-Z  2. 

641  . 

960,852  dozen. 

341  . 

482,186  dozen  of 
which  not  more  than 

649 

220,625  dozen. 
530,970  dozen. 

645/646  . 

289,312  dozen  shall 

647  . . . 

1,109,833  dozen. 

be  in  blouses  ntade 

648  . 

792,9^  dozen. 

from  fabric  with  two 

649  . 

619,581  dozen. 

or  more  colors  in  the 

650  . 

77,894  dozen. 

warp  and/or  the  fill- 

651  . 

530,873  dozen  of 

342  . 

ing  in  Category  341- 
Y3. 

188,380  dozen. 

which  not  more  than 
93,464  dozen  shall 
be  in  Category  651- 

345  . 

83,037  dozen. 

B’4. 

347/348  . 

1,556,789  dozen. 
109,122  dozen. 

354,168  dozen. 
1,159,137  dozen. 

652  . 

1,776,617  dozen. 

281 ,050  kilograms. 
1,924,991  kilogranTs. 
414,247  kilograms. 

350  . 

6.6ft-r.i5 

351  . 

659-H’« . 

352  . 

6.6Q-R17 

359-C< . 

359- V  5 . 

360  . 

395,659  kilograms. 
587,624  kilograms. 
5,0734^  numbers  of 
which  not  more  than 

66&-P’e  . 

670-L’»  . 

831  . 

1,3^,112  kilograms. 
10,761,357  kilograms. 
348,384  dozen  pairs. 
18,439  dozen. 

833  . . 

3,460,433  numbers 

835  . 

87,104  dozen. 

shall  be  in  Category 

840  . 

338,840  dozen. 

360-P  «. 

842  . 

184,388  dozen. 

361  . 

2,86^,699  numbers. 
21,823,736  numbers. 

84.6 

1,567,105  dozen 
121,724  dozen. 

363  . 

846  . 

Category  I 

1 

Twelve-nxjnth  restraint 
limit 

847  . 

898,893  dozen. 

863-S20  . 

6,336,219  numbers. 

870  . 

21,638,621  kilograms. 

Group  II 

330,  332,  349,  353, 

93,858,209  square  me- 

354,  359-021, 

ters  equivalent. 

431,432,439, 

459.  630,632,  643, 
653,  654  and 
659-022,  as  a 
group. 

Sublevel  in  Group  II 
643  . 

353,211  numbers. 

Group  III 

201,220,222-225, 

253,179,660  square 

227,  229,  362, 

meters  equivalent. 

369-023,  400, 
414,464,  465,  469, 
600,  603,604- 
024,  606,  618- 
622,  624-629, 

665,  666,  669- 
025  and  670-026, 

as  a  group. 

Group  IV 

832,  834,  836,  838, 

20,140,687  square  me- 

839,  843,  644/844, 

ters  equivalent. 

850-652,  858  and 
859,  as  agroup. 
Sublevel  in  Group  IV 
644/844  . 

2,554,380  numbers. 

836  . 

188,478  dozen. 

'Calegohes  338-S/339-S:  aN  HTS  numtiers  except 
6109.10.0012.  6109.10.0014.  6109.10.0018. 

6109.10.0023.  6109.10.0040.  6109.10.0045.  6109.10.0060 
and  6109.10.0065. 

^Category  340-Z;  only  HTS  numbers  6205.20.2015. 

6205.20.2020. 6205.20.2050  and  620520.2060. 

3  Category  341-Y:  only  HTS  numbers  620422.3060. 

6206.30.3010. 6206.302030  and  6211.42.0054. 

*  Category  359-C:  only  HTS  numbers  6103.422025. 
6103.49.3034.  6104.62.1020.  6104.69.3010. 

611420.0048.  611420.0052.  6203.42.2010. 

6203.422090.  6204.622010.  6211.32.0010.  6211.32.0025 
and  6211.42.0010. 


^Category  369-V:  only  HTS  numbers  6103.19.2030. 

6103.19.4030.  6104.12.0040.  6104.192040. 

611020.1022.  611020.1024.  6110202030, 

6110202035.  6110.90.0044.  6110.90.0046. 

6201.922010.  6202.922020.  6203.19.1030. 

6203.19.4030.  6204.12.0040.  6204.19.3040.  6211.32.0070 
and  6211.42.0070. 


•Category  360-P:  only  HTS  numbers  630221.1010. 
6302.21.1020.  6302212010.  6302212020. 

6302.31.1010.  630221.1020.  6302.312010  and 

6302212020. 


r  Category  369-0:  only  HTS  numbers  6302.60.0010. 

6302.91.0005  «id  6302.91.0045. 

■Category  369-H:  only  HTS  numbers  420222.4020. 

420222.4500  ax<d  420222.8030. 

•  Category  369-L:  only  HTS  numbers  4202.12.4000. 

4202.12.8020.  4202.12.8060.  4202.92.1500.  4202.92.3015 
and  4202.92.6090. 

<0  Category  369-S:  only  HTS  number  6307.10.2005. 
"Category  410-A:  only  HTS  numbers  5111.11.3000. 
5111.11.7030.  5111.11.7060.  5111.192000. 

5111.19.6020.  5111.19.6040.  5111.19.6060. 

5111.19.6080.  511120.9000.  511130.9000. 

5111.90.3000.  6111.90.9000.  5212.11.1010. 

5212.12.1010.  5212.13.1010.  5212.14.1010. 

5212.15.1010.  521221.1010.  621222.1010. 

521223.1010.  521224.1010.  621225.1010. 

5311.002000.  5407.91.0510.  5407.92.0510. 

5407.93.0510.  5407.94.0510.  5408.31.0510. 

5408.32.0510.  540833.0510.  5408.34.0510. 

5515.13.0510.  551522.0510.  5515.92.0510. 

5516.31.0510.  5616.323510.  551633.0510.  5516.34.0510 
and  630120.0020. 
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Category  410-B: 
5007.90.6030, 

6112.19.9010, 
5112.19.9040, 
511250.3000, 

5112.90.9010, 


only  NTS  numbofs  5007.10.6030. 


5112.115030, 

6112.19.9020, 

5112.19.9050. 

5112.X.3000. 

5112.90.9090, 


5112.115060, 

5112.19.9030, 

5112.19.9060. 

5112.90.3000, 

5212.11.1020. 


521Z12.1020. 

5212.15.1020, 

5212.23.1020, 
5309515000. 
5407.92.0520, 
5406.31.0520, 
6408.34.0520. 


5212.13.1020. 

521251.1020. 

5212.24.1020. 
530959.2000. 
5407.93.0520, 
5408.32.0520. 
5515.13.0520, 


5212.14.1020, 

5212.22.1020, 

521255.1020, 
5407.91.0620. 
5407.94.0520, 
5408.33.0620, 
551552.0620. 
,  6516.33.0620 


5515.92.0520,  5516.31.0620,  5616.32.0520 
and  5516.34.0520. 


Category  440-M:  only  HTS  numbers  620351.0030, 
620353.0030,  6205.10.1000,  6205.105010. 

6205.105020,  6205.30.1510,  620550.1520, 

6205.90.2020,  6295.90.4020  and  6211.31.0030. 
’^Category  651-B:  only  HTS  numbers  610752.0015  and 
6108.32.0015. 


'®Category  659-C:  only  HTS  numbers  6103.23.0055. 
6103.435020,  6103.435025.  6103.495000, 

6103.49.3038,  6104.63.1020.  6104,63.1030. 

6104.89.1000,  6104.69.3014,  6114.30.3044, 

6114.30.3054,  6203.435010.  6203.435090. 

6203.49.1010.  6203.49.1090,  6204.63.1510, 

6204.69.1010,  6210.10.4015,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 


«>  Category  659-H:  only  HTS  numbers  6502.00.9030, 
6504.00.9015,  6504.00.9060.  650550.5090. 

6505.90.6090,  6505.90.7090  and  6505.90.8090. 

'r  Category  659-S;  only  HTS  numbers  6112.31.0010, 
6112.31.0020,  6112.41.0010,  6112.41.0020, 

6112.41.0030.  6112.41.0040.  6211.11.1010, 

621 1 .1 1 .1 020,  621 1 .12.1 01 0  and  621 1 .12.1020. 

'» Category  669-P:  only  HTS  numbers  6305.31.0010, 
6305.31.0020  and  6305.39.0000. 

’•Category  670-4.:  only  HTS  numbers  4202.12.8030. 
4202.12.8070,  4202.92.3020.  4202.92.3030  and 

4202.92.9025. 


“Category  863-S:  only  HTS  number  6307.105015. 
•’Category  359-0:  aU  HTS  numbers  except  6103.42.2025, 
6103.49.3034,  6104.62.1020.  6104.69.3010, 

611450.0048,  611450.0052,  6203.425010, 

6203.425090,  6204.625010,  6211.32.0010, 

6211.32.0025,  6211.42.0010  (Category  359-C); 

6103.19.2030,  6103.19.4030,  6104.12.0040, 


6104.195040. 

6110505030. 

6110.90.0046, 

6203.19.1030, 

6204.19.3040, 

369-V). 


611050.1022.  611050.1024. 

61 1 0.205035,  61 1 0.90.0044. 

6201.925010,  6202.925020, 

6203.19.4030,  6204.12.0040, 

6211.32.0070  and  6211.42.0070  (Category 


“Category  669-0:  all  HTS  numbers  except  610353.0055. 


6103.43  2020, 
6103.49.3038. 
6104.69.1000. 
6114.30.3054. 

6203.49.1010, 

6204.69.1010. 


6103.435025. 

6104.63.1020. 

6104.69.3014, 

6203.43.2010, 

6203.491090. 

6210.10.4015, 


6103.495000. 

6104.63.1030. 

6114.30.3044. 

6203.435090, 

6204.63.1510, 

6211.33.0010. 


621153.0017,  6211.43.0010  (Category  659-C); 

6502.00.9030,  6604.00.9015,  6504.m.9060. 

6505.905090,  6505.90.6090,  6605.90.7090,  6505.90.8090 


(Category  669-H);  6112.31.0010,  611251.0020, 

6?1 2.41 .0010,  6112.41.0020,  6112.41.0030, 

6112.41.0040,  6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020  (Category  669-S). 

“Category  369-0:  all  HTS  numbers  except  6302.60.0010, 
6302.91.0005,  6302.91.0045  (Category  369-D); 

4202.22.4020,  420252.4500,  420252.8030  (Category 
369-H);  4202.12.4000,  4202.12.8020,  4202.125060. 

4202.92.1500,  4202.92.3015,  4202.92.6090  (Category 
369-L);  me  6307.105005  (Category  369-S). 

“Category  604-0:  all  HTS  numbers  except  550952.0000 
(Category  604-A). 

“Category  669-0:  aH  HTS  numbers  except  6305.31.0010, 
630551.0020  and  6305.39.0000  (Category  669-P). 

“Category  670-0:  only  HTS  numbers  4202.22.4030, 
4202.22.8050  and  4202.32.9550. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Cfomraon wealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-571  Filed  1-6-94;  11:21  am) 

BILLING  CODE  3510-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Guatemala 

January  5, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 


EFFECTIVE  DATE:  January  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  1994  limits  for  Categories  340/ 
640  and  351/651  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  61679,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  5, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  expiorted 
during  the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994. 

Effective  on  January  12, 1994.  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 


Guatemala: 

Category 

Adjusted  twelve-month 
limit 

340/640  . 

943,400  dozen. 

351/651  . 

200,000  dozen. 

The  guaranteed  access  level  for  Categories 
340/640  and  351/651  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-514  Filed  1-7-94;  8:45  am] 

BILUNQ  CODE  351Q-OR-F 


New  Visa  Stamp  for  Certain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Romania 

January  5. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  visa  stamp. 

EFFECTIVE  DATE:  February  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  Romania  has 
notified  the  United  States  Government 
that  instead  of  the  former  “Ministry  of 
Commerce  and  Tourism — ^Department  of 
Foreign  Trade,”  officials  of  the  newly 
established  “Ministry  of  Commerce — 
Department  of  Foreign  Trade”  will  issue 
and  sign  visas  for  textile  products 
exported  from  Romania.  Effective  on 
February  1, 1994,  textile  products 
produced  or  manufactured  in  Romania 
and  exported  from  Romania  on  and  after 
February  1, 1994  shall  be  accompanied 
by  a  visa  issued  by  the  “Ministry  of 
Commerce — Department  of  Foreign 
Trade.”  From  February  1, 1994  through 
March  2, 1994,  visas  from  either  will  be 
accepted.  After  March  2, 1994,  only 
visas  issued  by  the  “Ministry  of 
Commerce — ^Department  of  Foreign 
Trade”  will  be  accepted. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW,  room  3106,  Washington,  DC. 

See  49  FR  493,  published  on  January 
4, 1984. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  5, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  29, 1983,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  hber  textiles  and 
textile  products,  pi^uced  or  manufactured 
in  Romania  for  which  the  Government  of 
Romania  has  not  issued  an  appropriate  visa. 

The  Government  of  Romania  has  notified 
the  United  States  Government  that  instead  of 
the  “Ministry  of  Commerce  and  Tourism — 
Department  of  Foreign  Trade,”  officials  of  the 
"Ministry  of  Commerce — Department  of 
Foreign  Trade”  will  sign  and  issue  visas  for 
textile  products  exported  from  Romania. 
Effective  on  February  1, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
December  29, 1983  to  provide  for  the  use  of 
the  new  visa  stamp  to  accompany  shipments 
of  textile  products,  produced  or 
manufactured  in  Romania  and  exported  from 
Romania  on  and  after  February  1, 1994.  From 
February  1, 1994  through  March  2, 1994, 
visas  from  either  will  be  accepted.  After 
March  2, 1994,  only  visas  issued  by  the 
"Ministry  of  Commerce — Department  of 
Foreign  Trade”  will  be  accepted.  A  facsimile 


of  the  new  visa  stamp  is  enclosed  with  this 
letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-515  Filed  1-7-94;  8;45  am] 
BILUNQ  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  the  Army 

Notice  of  Availability,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  the  Disposal  and 
Reuse  of  Cameron  Station,  VA 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  of  availability  is 
for  the  Final  Environmental  Assessment 
(EA)  and  Finding  of  No  Significant 
Impact  (FNSI)  prepared  for  the  disposal 
and  reuse  of  C^eron  Station,  Virginia. 
The  EA  has  assessed  the  potential 
environmental  impacts  for  two 
proposed  reuse  alternatives;  to  develop 
Cameron  Station  for  mixed  use;  or  to 
place  Cameron  Station  into  caretaker 
status.  The  first  alternative  involves  the 
development  of  (Dameron  Station  as 
follows:  mixed  residential  on  70  acres, 
commercial/retail  on  16  acres,  open 
space/recreation  on  50.5  acres,  and  16 
acres  for  infirastructure  use.  The  second 
alternative  would  place  all  buildings 
and  grounds  in  caretaker  status. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Maria  De  La  Torre,  U.S.  Army  Corps 
of  Engineers,  (CENAB-PL-E),  P.O.  Box 
1715,  Baltimore,  Maryland  21203-1715, 
(410)  962-2996. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  EA  and  FNSI  will  be  available  to  the 
public  for  review  for  30  days  following 
publication  of  this  notice. 

Dated:  December  29, 1993. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (L,  L&E). 

IFR  Doc.  94-446  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  371(>-08-M 


Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

AGENCY:  Headquarters,  I  Corps  and  Fort 
Lewis,  Fort  Lewis,  WA,  DOD. 
action:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  the  Committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Technical  Committee. 

Date  of  the  Meeting:  January  20, 1994. 

Place:  Yakima  Training  Center,  Building 
266,  Yakima,  Washington. 

Time:  1  p.m. 

Proposed  Agenda;  Cultural  and  Natural 
Resources  Management  Plan  Development 
and  Review. 

All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart,  (206) 
967-4540. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-490  Filed  1-7-94;  8:45  ami 
BILUNQ  CODE  3710-0»-M 


DEPARTMENT  OF  ENERGY 

Draft  Feasibility  Study/Proposed  Plan- 
Environmental  Impact  Statement  for 
Remedial  Action  at  the  Tonawanda 
Site,  Tonawanda,  NY 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  IX)E,  in  response  to  public 
comments  received  to  date,  has  decided 
to  extend  to  February  10, 1994,  the 
public  comment  period  on  the  draft 
feasibility  study/proposed  plan- 
environmental  impact  statement  (FS/PP- 
EIS)  for  remedial  action  at  the 
Tonawanda  Site,  Tonawanda,  New  York 
(DOE/EIS-0191D,  EPA  EIS  No.  930393). 
DATES:  Comments  on  the  draft  FS/PP- 
EIS  should  be  postmarked  by  February 
10, 1994,  to  ensure  consideration. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  or  requests  for 
copies  of  the  draft  FS/PP-EIS  should  be 
addressed  to;  Ron  Kirk,  New  York  Site 
Manager,  Former  Sites  Restoration 
Division,  U.S.  Department  of  Energy, 
Oak  Ridge  Operations  Office,  P.O,  Box 
2001,  O^  Ridge,  Tennessee  37831. 
Telephone:  (615)  576-7477.  Fax  number 
(615) 576-0956. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  Tonawanda 
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Site,  contact  Ron  Kirk  at  the  above 
address.  For  further  information  on 
DOE’S  National  Environmental  Policy 
Act  (NEPA)  procedures,  contact;  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  {EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585.  Telephone: 
(202)  586—4600  or  leave  a  message  at 
(800)  472-2756.  For  further  information 
on  EKDE’s  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA)  procedures,  contact:  Randall 
Kaltreider,  Acting  Director,  Office  of 
Environmental  Compliance  (EH-22), 

U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  Telephone: 

(202) 586-4440. 

SUPPLEMENTARY  INFORMATION:  On 
November  12, 1993,  the  Environmental 
Protection  Agency  published  a  notice  in 
the  Federal  Register  (58  FR  60022) 
announcing  the  availability  of  the  draft 
FS/PP-EIS  (DOE/EIS-0191D,  EPA  EIS 
No.  930393)  and  the  close  of  the  public 
comment  period  scheduled  for  January 
11, 1994.  DOE'S  draft  FS/PP-EIS  for  the 
Tonawanda  Site  integrates  NEPA  values 
with  the  procedural  and  documentation 
requirements  of  CERCLA,  whenever 
practicable  pursuant  to  DOE  Order 
5400.4.  In  response  to  requests  from 
several  parties  to  extend  the  comment 
period,  and  to  ensure  that  all  interested 
parties  have  the  opportunity  to 
comment,  EKDE  is  extending  the 
comment  period  to  February  10, 1994. 
Comments  should  be  postmarked  by 
February  10, 1994,  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable. 

Issued  in  Washington,  DC,  January  4, 1994. 
Tara  OToole, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

(FR  Doc.  94-499  Filed  1-7-94;  8:45  am) 
BILLING  CODE  6460-01 -P 


Notice  of  Program  Interest  for  Minority 
Technical  Education  Program 

AGENCY:  Department  of  Energy,  San 
Francisco  Operations  Office. 

ACTION:  Notice  of  Program  Interest. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Economic  Impact  and 
Diversity,  desires  to  encourage  the 
submission  of  unsolicited  proposals  in 
support  of  the  Department’s  Minority 
Technical  Education  Program.  Such 
support  is  authorized  by  42  U.S.C.  7141 
(d)  and  7256(a);  Public  Law  95-619,  part 
3,  sec.  2.11(d),  which  states  that  the 
Director  of  the  Office  of  Minority 


Economic  Impact  may  provide 
appropriate  assistance  to  minority 
educational  institutions  to  enable  these 
institutions  to  participate  in  the 
activities  of  the  Department.  It  is 
intended  in  particular  to  obtain 
proposals  from  post  secondary  two-year 
educational  institutions,  or  from  teams 
of  organizations  including  qualified  post 
secondary  two-year  educational 
institutions.  For  purposes  of  this 
solicitation,  a  qualified  “Minority 
Education  Institution’’  is  a  post 
secondary  two-year  educational 
institution  of  higher  learning  (such  as  a 
community  college  or  vocational 
college)  that  is  a  non-profit  entity  with 
a  minimum  of  25  percent  total  minority 
enrollment.  Pursuant  to  Public  Law  95- 
619,  “Minority”  means  any  individual 
who  is  a  citizen  of  the  United  States  and 
who  is  a  Negro,  American  Indian, 
Eskimo,  Oriental,  or  Aleut  or  is  a 
Spanish  speaking  individual  of  Spanish 
descent.  This  notice  describes  the 
principal  scope  of  the  activity  and 
provides  some  guidance  on  submitting 
proposals. 

DATES  AND  ADDRESSES:  Proposals  (3 
copies)  should  be  submitted  to  Estela 
Romo,  HRMD,  U.S.  Department  of 
Energy,  1301  Clay  St.,  Oakland,  CA 
94612.  Applications  received  after 
March  15, 1994,  will  be  held  for  one 
year  and  may  be  eligible  for  awards  in 
FY  95.  Proposers  receiving  awards  in  FY 
1994  will  be  notified  not  later  than  June 
15, 1994.  Each  proposal  must  contain  a 
cover  sheet  (Standard  Form  424),  a 
technical  proposal  and  budget 
justification. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  concerning  this  program 
notice  should  be  directed  to  Arlene 
Coleman  at  (510)  637-1870. 
SUPPLEMENTARY  INFORMATION:  With  this 
notice,  it  is  DOE’s  intent  to  encourage 
the  submission  of  proposals  for  minority 
two  year  post  secondary  training  that 
would  address  the  following  program 
objectives: 

1.  Increase  the  number  of  minority 
students  that  select  a  course  of  study 
leading  to  energy-related  careers  to 
enable  and  encourage  them  to  bridge 
from  high  school  to  community  college 
to  four  year  educational  institutions; 
and/or,  increase  the  career  opportunities 
through  retention  programs,  retraining, 
and  bridge  programs  in  energy  related 
careers. 

2.  Strengthen  the  quantity  and  quality 
of  energy-related  technical  and 
academic  curricula  with  emphasis  on 
applied  training  provided  for  minority 
students  at  two-year  post  secondary 
schools. 


3.  Establish  partnerships  with 
industry  and  other  community  entities 
that  promote  economic  growth 
opportunities  of  the  community 
serviced  by  enriching  energy-related 
technology  transfer  activities. 

The  purpose  of  this  notice  is  to 
encourage  the  submission  of  proposals 
that  address  one  or  more  of  the 
following: 

1.  Provide  financial  assistance  to 
financially  needy  honor  students 
participating  in  the  program. 

2.  Establish  linkages  with  DOE 
contractors  and  private  and/or  public 
energy-related  institutions  to  support 
student  and  faculty  internships. 

3.  Institute  energy  related  training  in 
computer  science,  Ae  physical  sciences, 
the  life  sciences,  environmental 
sciences,  engineering,  software 
engineering,  engineering  technologies. 

4.  Enhance  the  development  of  tech- 
prep  education  program  curricula  and 
bridge  programs  related  to  dropout 
prevention,  re-entry,  limited  English 
proficiency,  technical  skills,  and  career 
opportunities  to  prepare  high  school 
students. 

5.  Enhance  the  articulation 
agreements  from  vocational  schools  and 
commimity  colleges  to  four-year 
colleges  and  universities. 

6.  Identify  and  establish  technology 
transfer  activities  between  the 
population  serviced  by  the  two-year 
post  secondary  institution  and  private/ 
or  public  institutions  as  it  relates  to 
economic  growth  and  development  of 
the  community. 

7.  Establish  linkages  with  DOE 
contractors,  and  private  or  public  energy 
related  institutions  to  support  student 
and  faculty  internships  and 
apprenticeships. 

8.  Provide  support  for  travel  expenses 
associated  with  participants’  attendance 
at  technology  transfer  meetings, 
workshops,  and  visits  to  national 
laboratories. 

9.  Establish  linkages  to  overcome 
isolation  of  the  institution  through 
cooperative  agreements,  specialized 
curricula  or  other  outreach  activities. 

10.  Enhance  the  academic  core  and/or 
the  basic  principles  of  applied 
technology  and  science  of  the  energy 
related  curricula. 

11.  Identify  and  establish  technology 
transfer  activities  between  the 
population  serviced  by  the  two-year 
post  secondary  institution  and  private/ 
or  public  institutions  as  it  relates  to 
economic  growth  and  development  of 
the  community. 

Authority:  10  CFR  part  600,  subparts  A  and 
B. 
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Eligibility 

To  be  eligible  to  participate  in  this 
program,  an  institution  must  be  a 
nonprofit  institution  of  higher  education 
which  offers  a  two  year  associate  degree 
program,  a  two  year  certificate  program, 
and  which  is  qualified  as  an  institution 
of  higher  education.  The  education 
institution  must  have  25  percent  or 
more  minority  enrollment.  It  should 
have  a  history  of  graduating  minority 
students  in  some  energy-related  or 
technical  held  such  as  applied 
mathematics,  engineering  technologies, 
environmental  science,  computer 
sciences,  software  engineering, 
engineering,  life  sciences,  or  physical 
sciences.  This  program  is  open  to 
institutions  within  the  United  States 
and  its  territories.  Institutions  having 
more  than  one  eligible  component  may 
choose  whether  to  apply  on  behalf  of 
the  institution  as  a  whole  or  to  submit 
freestanding  applications  on  behalf  of 
one  or  more  components.  Individual 
components  of  a  community, 
vocational,  or  other  institutions  are 
separately  eligible. 

Indirect  Costs 

Indirect  costs  will  be  limited  to  eight 
percent. 

Project  Director 

The  Project  Director  is  the 
representative  and  spokesperson  for  the 
institution  in  matters  concerning  the 
award.  The  Project  Director  should  be 
available  for  consultation  with  the  DOE 
Program  Manager  and  assist  in  resolving 
issues  or  problems  encountered  by  the 
DOE  Program  Manager  during  the 
tenure  of  the  project. 

Project  Funding 

FY  1994  funding  up  to  $537,110  is 
available  for  awards  under  this  program. 
It  is  estimated  that  these  funds  will 
support  awards  from  seven  to  eight 
schools  with  funding  levels  of 
approximately  $67,000  for  this  first 
fiscal  year.  Funding  for  the  second  year 
through  the  fifth  year  is  estimated  at 
$50,000  per  year  subject  to  the 
availability  of  funds.  These  estimates  of 
funding  and  number  of  awards  do  not 
bind  the  U.S.  Department  of  Energy  to 
a  specific  number  of  awards  unless 
otherwise  specified  by  statute  or 
regulation. 

Evaluation  Process  and  Selection 
Criteria 

Applications  may  be  subjected  to 
external  review  following  preliminary 
screening. 

Projects  will  be  selected  for  funding 
based  on  their  quality  as  determined  by 
DOE  staff  evaluation  of  the  merit  of  the 
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application  using  the  following  general 
criteria.  The  general  criteria  will  be 
either  Acceptable  or  Unacceptable  based 
on  the  following: 

1.  The  potential  contribution  which 
the  proposed  effort  is  expected  to  make 
to  the  program’s  objectives,  if  pursued  at 
this  time. 

2.  Evidence  of  overall  merit. 

3.  Use  of  unique,  innovative,  or 
meritorious  methods,  approaches,  or 
ideas,  including  formal  agreements 
between  institutions. 

4.  Qualifications,  capabilities,  and 
experience  of  the  application’s  Project 
Director  and  key  personnel  who  are 
considered  to  be  critical  in  achieving 
applicant  objectives. 

5.  Demonstrate  cost-sharing  fix)m  non- 
Department  of  Energy  sources. 

6.  The  number  of  minority  categories, 
number  of  participants  that  are  expected 
to  be  impacted. 

7.  The  degree  to  which  the  past  efforts 
have  impacted  the  local  community  in 
relationship  to  education  in  general. 

The  following  specific  criteria  will  be 
applied  to  projects.  These  criteria,  along 
with  the  general  criteria  described 
previously,  will  be  used  for  the 
technical  evaluation  of  each  project. 
Final  selection  of  projects  will  be  made 
by  DOE  based  on  the  technical 
evaluations  and  other  factors  such  as 
duplication  of  activities,  total  program 
balance,  geographic  distribution, 
balance  of  minority  category  and  sub¬ 
category,  demonstration  of  cost-sharing, 
and  other  factors. 

1.  Identification  of  needs  of  the 
project. 

a.  Institutional  assessment  and  profile 
in  meeting  proposed  requirement. 

b.  Identification  of  specific  basic 
applied  technologies  and  training 
objectives. 

c.  Involvement  of  community  entities 
serviced  by  the  two-year  educational 
institution  and  other  appropriate 
entities  in  establishment  of  project 
needs.  Specifically,  the  project  must 
address  energy  related  technology 
transfer  activities  as  it  relates  to 
economic  growth  of  the  commimity 
serviced  by  the  education  institution. 

2.  Plan  of  operation. 

a.  Definition  of  project  activities 
needed  with  appropriate  time  and 
resource  projections. 

b.  Management  Plan. 

c.  Relationship  of  this  project  to  the 
overall  institutional  plan. 

3.  Pool  of  potential  student  trainee 
participants. 

4.  Overall  benefits  to  the  institution(s) 
and  the  community  served  by  the 
institution. 


Proposal  Preparation  Guidelines 

Proposals  submitted  in  response  to 
this  solicitation  shall  contain  the 
information  required  in  this 
announcement  and  should  reference 
Program  Notice  DE-FG03-94SF20212 
Proposals  will  be  evaluated, 
independently,  as  received  and  selected 
for  awards  up  to  the  limit  of  available 
funding.  EKDE  assumes  no  responsibility 
for  any  costs  associated  with  proposal 
preparation  under  this  annoimcement. 

Issued  in  Oakland,  CA,  on  December  21, 
1993. 

Department  of  Energy 
Martin  J.  Domagala, 

Acting  Manager. 

(FR  Doc.  94-380  Filed  1-7-94;  8:45  ami 
BiLUNO  CODE  64S<M>1-P 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  “subsequent  arrangement’’, 
under  the  Additional  Agreement  for 
Corporation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Norway 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  for  the 
following  retransfer:  RTD/NO(EU)-60 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Norway  of 
17.63  kilograms  of  uranium  containing 
3.517  kilograms  of  the  isotope  uranium- 
235  (19.95  percent  enrichment)  for  test 
fuel  fabrication  for  the  Halden  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  <his 
notice. 
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Issued  in  Washington,  DC,  on  January  5, 
1994. 

Salvador  N.  Ceja, 

Acting  Director,  Office  of  Nonproliferation 
Policy,  Office  ofAirms  Control  and 
Nonproliferation. 

[FR  Doc.  94-498  Filed  1-7-94;  8:45  am) 

BILLING  CODE  645(M>1-M 

Office  of  Fossil  Energy 
[Docket  No.  ERA-FE-«1-012] 

Tucson  Electric  Power  Co.;  Application 
for  Rescission  of  a  Prohibition  Order 
Issued  Pursuant  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  application  to  rescind 
Prohibition  Order. 

SUMMARY:  Tucson  Electric  Power 
Company  has  requested  that  DOE 
rescind  a  Fuel  Use  Act  Prohibition 
Order  issued  to  electric  generating  units 
at  its  Irvington  Generating  Station 
located  near  Tucson,  Arizona. 

DATES:  Comments  must  be  submitted  on 
or  before  February  24, 1994. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Department  of  Energy, 
Office  of  Fossil  Energy,  Office  of  Fuels 
Programs,  Docket  room  3F-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  No.  ERA-FC-81-012  should 
be  printed  on  the  outside  of  the 
envelope  and  on  the  documents 
contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  T.  Skinker,  Esq. 
(Program  Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Fossil  Energy  (FE)  of  the  Department 
of  Energy  (DOE)  has  received  an 
application  by  Tucson  Electric  Power 
Company  (TEP)  to  rescind  the 
Prohibition  Order  issued  on  July  15, 
1981  (46  FR  37960,  July  23, 1981), 
pursuant  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA) 

42  U.S.C.  8301  et  seq.  The  order 
prohibited  the  burning  of  oil  or  natural 
.gas  in  TEP’s  Irvington  Generating 
Station  Units  1,  2  and  3,  located  near 
Tucson,  Arizona. 

Pursuant  to  10  CFR  501.102(b),  TEP 
filed  its  application  based  on  a 
substantial  change  in  the  circumstances 
upon  which  the  Prohibition  Order  was 
originally  issued.  TEP  claims  this 
change  in  circumstances  to  be  beyond 
its  control.  TEP  cites  the  sharp 
reduction  in  economic  benefits  to  be 
realized  from  the  conversion  to  coal  and 


the  potentially  costly  environmental 
disincentives  to  using  coal,  combined 
with  TEP’s  financial  situation,  as  the 
impetus  for  the  requested  relief.  TEP 
requests  rescission  to  permit  the 
company  to  continue  to  use  oil  or 
natural  gas  above  the  percentage  limits 
specified  in  the  prohibition  order. 

Procedural  Matters 

Any  party  or  person  desiring  to  be 
heard  or  to  protect  this  application  for 
rescission  should  file  five  copies  of  any 
comments,  petitions  to  intervene,  or 
protests  at  the  address  provided  above. 
Any  request  for  a  public  hearing  must 
be  made  within  the  public  comment 
period.  In  making  its  decision  regarding 
the  requested  rescission  action,  DOE 
will  consider  all  relevant  information 
submitted  or  otherwise  available  to  it. 

The  public  file  containing  a  copy  of 
the  application  and  other  documents 
and  supporting  materials  on  this 
proceeding  is  available,  upon  request,  at 
the  address  above. 

Issued  in  Washington,  DC,  on  January  5, 
1994. 

Anthony  J.  Como, 

Director,  Office  of  Coal  S'  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-500  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  649(M)1-M 

Federal  Energy  Regulatory 
Commission 

Duke  Power  Co.;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 

[Project  No.  2607-001] 

January  4, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  Spencer  Mountain 
Hydroelectric  Project,  Project  No.  2607- 
001.  The  project  is  located  on  the  South 
Fork  Catawba  River  in  Gaston  County, 
North  Carolina. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  economic  and  engineering 
analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  EA.  The  staff  s 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 


of  the  Commission  in  reaching  its  final 
licensing  decision. 

The  purpose  of  this  notice  and  the 
attached  scoping  document  is  to  solicit 
comments  from  interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  and  concerns 
that  will  assist  the  staff  in  identifying 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  EA. 

The  scoping  document  will:  (1) 
Identify  preliminary  environmental 
issues  related  to  the  proposed  projects, 
(2)  identify  preliminary  resource  issues 
that  are  not  important  and  do  not 
require  detailed  analysis,  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA,  and  (4)  solicit  all  available 
information,  especially  quantified  data, 
on  the  resource  issues,  including  points 
of  view  in  opposition  to,  or  in  support 
of,  the  staffs  preliminary  views. 

Written  comments  must  be  filed  no 
later  than  March  1, 1994  with: , 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  room  3100,  Washington,  DC  20426. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Spencer  Mountain 
Hydroelectric  Project,  (FERC  No.  2607- 
001). 

Intervenors — those  on  the 
Commission’s  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission’s  Rules  of  Practice  and 
Procediu^,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-455  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  ETir-OI-P 

[Docket  No.  CP94-1 62-000,  et  al.] 

NGC  Energy  Resources  Limited 
Partnership,  et  al.;  Natural  Gas 
Certificate  Filings 

January  3, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NGC  Energy  Resources  Limited 
Partnership. 

(Docket  No.  CP94-162-000] 

Take  notice  that  on  December  22, 
1993,  NGC  Energy  Resources,  Limited 
Partnership  (NER),  located  at  13430 
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Northwest  Freeway,  suite  1200, 

Houston,  TX  77040,  filed  in  the  above- 
referenced  docket,  pursuant  to  section 
1(b)  of  the  Natural  Gas  Act  (NGA),  15 
U.S.C.  717(b)  and  Rule  207(a)(2)  of  the 
Commission’s  rules  of  Practice  and 
Procedure,  18  CFR  385.207,  a  Petition 
for  Declaratory  Order  Disclaiming 
Jurisdiction  over  certain  facilities 
acquired  from  Northern  Natural  Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
w'ith  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  NER  entered  into  an 
agreement  with  Northern  under  which 
Northern  will  sell  NER  the  “Bear  Paw” 
facilities  located  in  Blaine,  Chouteau 
and  Hill  Counties,  Montana,  and 
interconnecting  with  the  pipeline 
owned  by  Many  Islands  Pipe  Lines 
(Canada)  Limited  at  the  Montana/ 
Saskatchewan  border.  NER  will  acquire 
approximately  500  miles  of  various 
diameter  gathering  lines  along  with 
three  compressors  totaling  13,600 
horsepower. 

It  is  further  stated  that  NER  requests 
that  the  Commission  declare  the  entire 
Bear  Paw  system  to  be  gathering 
facilities  under  section  1(b)  of  the  NGA. 
NER  also  states  that  Northern  has  filed 
an  application  in  Docket  No.  CP94-130- 
000  to  authorize  the  abandonment  and 
sf.le  of  these  facilities  to  NER. 

Comment  date:  January  24, 1994,  in 
atxxjrdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Company 
[Docket  No.  CP94-1 59-0001 
Take  notice  that  on  December  23, 

1993,  Questar  Pipeline  Company 
(Questar)  of  79  South  State  Street,  Salt 
Lake  Qty,  Utah  84111  filed  in  Docket 
No.  CP94-1 59-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  minor  pressure  regulating 
facilities  under  the  blanket  ' 
authorization  issued  by  the  Commission 
in  Docket  No.  CP82— 491-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  proposes  to  abandon  its 
Huntington  District  Regulator  Station 
(HU0005  DRS)  located  adjacent  to  its 
six-inch  Jurisdictional  Lateral  (J.L.)  No. 
44  located  in  Emery  County,  Utah,  used 
in  conjunction  with  providing  gas 
service  to  Mountain  Fuel  Supply 
Company  (Mountain  Fuel),  Questar’s 
local  distribution  company  affiliate. 
Questar  states  that  the  facilities  to  be 
abandoned  at  the  HU0005  DRS 
comprise  approximately  100  feet  of 
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three,  four  and  six-inch  piping  and  one 
pressure  regulating  valve  assembly. 
Questar  states  that  the  investment 
associated  with  the  facilities  to  be 
abandoned  is  $15,129.  Questar  states 
that  because  these  facilities  function 
solely  to  reduce  delivery  pressures  for 
individual  downstream  sales  and 
transportation  delivery  meter  stations, 
no  actual  deliveries  were  made  directly 
through  these  facilities.  Questar  states 
that  following  abandonment,  the  3-inch 
Huntington  Tap  will  remain  in  service. 
Questar  states  that  because  Mountain 
Fuel  will  continue  to  deliver  to  its 
customers  via  individual  meter  and 
regulating  stations  along  the  length  of 
J.L.  No.  44,  there  will  be  no 
abandonment  of  gas  service  to  Mountain 
Fuel  or  its  customers  as  a  result  of 
granting  it  permission  to  abandon  the 
HU0005  DRS. 

Comment  date:  February  17, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

[Docket  No.  CP94-143-0001 

Take  notice  that  on  December  20, 

1993,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes),  One 
Woodward  Avenue,  suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP94-8 7-000,  a  request  pursuant  to  §§ 
157.205  and  157.211  of  the 
Commission’s  Regulations  and  Great 
Lakes’  blanket  certificate  issued  in 
Docket  No.  CP90-2053-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
new  delivery  point  near  Chippewa 
Township,  Isabella  County,  Michigan,  to 
provide  Midland  Cogeneration  Venture 
Limited  (MCV)  the  flexibility  and  the 
security  of  a  second  delivery  point  to 
receive  natural  gas  transported  by  Great 
Lakes,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
infection. 

Great  Lakes  states  that  MCV  is  an 
existing  shipper  to  whom  it  provides 
firm  transportation  service  of  up  to 
80,000  Mcf  of  gas  per  day  under  Part 
284  of  the  Commission’s  regulations. 
Great  Lakes  states  that  it  currently 
receives  the  gas  at  its  Emerson  Receipt 
Point,  located  in  Great  Lakes’  Western 
Zone,  and  delivers  gas  to  MCV  through 
the  Chippewa  Meter  Station  on  Great 
Lakes’  mainline.  Great  Lakes  states  that 
the  design  capability  of  the  Chippewa 
Meter  Station  has  now  been  exceeded 
and  that  MCV  has  requested  it  to 
construct  and  operate  a  new  delivery 
point  (Midland  Meter  Station)  to 
provide  flexibility  and  the  security  of  a 
second  delivery  point.  Great  Lakes 


states  that  the  Midland  Meter  Station 
will  consist  of  taps,  two  turbine  meters, 
a  gas  separator,  and  an  electronic 
measurement  system.  Great  Lakes 
estimates  that  the  cost  to  construct  the 
facilities  will  be  about  $1.4  million. 

Great  Lakes  states  that  the  Midland 
Meter  Station  and  existing 
transportation  service  will  not  impact 
its  existing  peak  day  and  annual 
deliveries,  and  the  transportation 
service  will  continue  to  be  provided, 
under  Part  284  of  the  Commission’s 
regulation,  without  detriment  to  service 
to  any  other  shipper  on  its  system. 

Comment  date:  February  17, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-457  Filed  1-7-94;  8:45  ami 
BILUNG  COOC  6717-01-P 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Notices 


1393 


[Docket  No.  CP94-163-000,  et  al.] 

Kansas  Gas  Supply  Corp.,  et  al.; 

Natural  Gas  Certficate  Filings 

December  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Gas  Supply  Corporation 
[Docket  No.  CP94-163-0001 
Take  notice  that  on  December  21, 

1993,  Kansas  Gas  Supply  Corporation 
(KGS),  10200  Grogans  Mill  Road,  The 
Woodlands,  Texas  77380,  filed  in 
Docket  No.  CP94-163-000  a  petition  for 
an  order  declaring  that  the  gathering 
system,  which  KGS  proposes  to  acquire 
from  Williams  Natural  Gas  Company 
(WNG),  is  a  gathering  facility  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act 
and  therefore  exempt  ham  the 
Commission’s  iurisdiction,  all  as  more 
fully  set  forth  in  the  petition  'which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

KGS  states  in  its  petition  that  it  seeks 
a  declaration  from  the  Commission  that 
the  Barber  County  Gathering  System 
located  in  Barber  County,  Kansas  and 
Woods  County,  Oklahoma,  which  KGS 
proposes  to  acquire  from  WNG,  is  a 
gathering  facility.  Further.  KGS  states 
that  it  seeks  a  declaration  that  the 
acquisition,  ownership  and  operation  of 
the  Barber  County  Gathering  System 
will  not  subject  KGS,  or  any  of  the 
facilities  of  KGS  (including  the  Barber 
County  Gathering  System),  or  any  of  the 
services  performed  or  to  be  performed 
by  KGS.  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act 
or  the  Commission’s  regulations 
thereimder. 

Comment  date:  January  20. 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP94-147-0001 

Take  notice  that  on  December  20. 

1993,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oldahoma 
74101,  filed  in  Docket  No.  CP94-147- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon,  by 
sale.  WNG’s  Barber  County  gathering 
system  and  the  assignment  and 
abandonment  of  gas  purchase  contracts 
and  direct  sales  contracts  to  Kansas  Gas 
Supply  Corporation  (KGS),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  abandon,  by  sale  to 
KGS.  the  Barber  County  gathering 
system  located  in  Barber  County.  Kansas 


and  Woods  County.  Oklahoma;  to  assign 
and  abandon  the  sales  obligation  of 
producers  of  Natural  Gas  Act  gas 
presently  or  previously  under  contract 
to  WNG  to  KGS;  and  to  assign  and 
abandon  all  of  WNG’s  pipeline  rights  in 
the  sale  facilities  to  KGS. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company. 
[Docket  No.  CP94-141-0001 
Take  notice  that  on  December  20, 

1993,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP94-141-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
new  delivery  point  facilities  for  City  Gas 
Company  of  Florida  (CGF)  in  Brevard 
County,  Florida,  under  FGT’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  install  a  meter 
station,  to  be  known  as  the  Indian  River 
Meter  Station,  to  serve  as  a  delivery 
point  for  CGF.  It  is  stated  that  the 
delivery  point  will  permit  deliveries  of 
up  to  480  MMBtu  equivalent  of  natural 
gas  per  hour.  It  is  asserted  that  the 
deliveries  will  be  made  under  the  terms 
of  the  existing  FTS-1  service  agreement 
between  FGT  and  CGF.  It  Is  further 
asserted  that  the  deliveries  are  within 
CGF’s  existing  entitlement  from  FGT 
and  that  the  deliveries  would  not 
disadvantage  FGT’s  other  customers.  It 
is  estimated  that  construction  of  the 
facilities  would  cost  $81,000,  to  be 
reimbursed  by  CGF. 

Comment  date:  February  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  High  Island  Ofibhore  S3rstem 

[Docket  No.  CP94-1 27-000) 

Take  notice  that  on  December  13. 
1993,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center.  Detroit. 
Michigan  48243,  filed  in  Docket  No. 
CP94-127-000  an  application  pursuant 
to  section  7(b)  of  the  Natviral  Gas  Act 
(NGA),  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Fina  Natural  Gas  Company 
(Fina),  all  as  more  fully  set  forth  in  the 


application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

HIOS  proposes  to  terminate  12,000 
Mcf  per  day  in  firm  transportation 
service  which  it  renders  for  Fina 
according  to  HIOS’  Rate  Schedule  T-19. 
HIOS  also  proposes  to  terminate  20,000 
Mcf  per  day  in  associated  Interruptible 
Overrun  Transportation  Service 
volumes  it  renders  according  to  its  Rate 
Schedule  I.  HIOS  notes  that  service  for 
Fina  was  certificated  in  Docket  No. 
CP75-104  by  order  issued  March  29, 

1982, 18  FERC 1 61,274  (1982).  HIOS 
states  that  according  to  timely  notice 
given  to  it  by  Fine’s  letter  dated  July  26, 
1993,  it  proposes  to  terminate  these 
services  effective  August  22, 1994 — the 
end  of  the  primary  term  of  an  agreement 
between  HIOS  and  Fina  dated 
September  25, 1987,  and  designated  as 
HIOS’  Rate  Schedule  T-19. 

Comment  date:  Janaury  20, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
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that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secreto;y. 

[FR  Doc  94-456  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  ETir-OI-P 


[Project  No.  11311-001  Nevada] 

TS  Hydro;  Notice  of  Surrender  of 
Preliminary  Permit 

January  4, 1994. 

Take  notice  that  TS  Hydro,  Permittee 
for  the  TS  Ranch  Project  No.  11311,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11311  was  issued  November 
13, 1992,  and  would  have  expired 
October  31, 1995.  The  project  would 
have  been  located  partially  on  lands 
administered  by  the  Bureau  of  Land 
Management  on  TS  Ranch  in  Lander 
and  Eureka  Counties,  Nevada. 

The  Permittee  filed  the  request  on 
December  8, 1993,  and  the  preliminary 
permit  for  Project  No.  11311  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-458  Filed  1-7-94;  8:45  am] 
BILUNO  CODE  ETir-OI-M 


Pocket  No.  EG94-1 3-000] 

Brooklyn  Energy  Limited  Partnership; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

January  4, 1994. 

On  January  3, 1994  Brooklyn  Energy 
Limited  Partnership  (“BELP”)  [do  Mary 
Ann  Ralls,  Reid  &  Priest,  701 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission’s  Regulations.  BELP  is  a 
Nova  Scotia  limited  partnership  formed 
to  own  an  electric  and  steam  generating 
facility  to  be  located  in  Brooklyn,  the 
Province  of  Nova  Scotia,  Canada. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  January  14, 1994  and  must 
be  served  on  Applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-431  Filed  1-7-94;  8:45  am] 
BtLUNO  COOE  6717-41-M 


[Docket  No.  RP94-101-000] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 

1993,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  No.  8A,  to 
become  effective  January  31, 1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  Section  4  of  the 
Natural  Gas  Act  and  the  Commission’s 
Order  No.  636  to  direct  bill  to  New 
Jersey  Natural  Gas  Company,  Carnegie’s 
former  Rate  Schedule  LVWS  customer 
Account  No.  191  costs  billed  to  Carnegie 
by  Carnegie’s  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  pursuant  to  Texas 


Eastern’s  filing  in  Docket  No.  RP94— 47- 

000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  .Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-459  Filed  1-7-94;  8:45  am] 
BILUNQ  COOE  STir-OI-M 


[Docket  No.  RP94-1 02-000] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  No.  7A,  to 
become  effective  January  31, 1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  section  4  of  the 
Natural  Gas  Act  and  the  Commission’s 
Order  No.  636  to  direct  bill  to  Carnegie’s 
former  bundled  firm  sales  customer  the 
pre-restructuring  balance  of  Account 
No.  858  costs  included  in  Carnegie’s 
Account  No.  186.7,  as  adjusted  for 
carrying  charges  and  interest,  together 
with  amounts  direct  billed  to  Carnegie 
by  Carnegie’s  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  pursuant  to  Texas 
Eastern’s  filing  in  Docket  No.  RP93- 
204-000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
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DC  20426,  in  accordance  with  10  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  he 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-460  Filed  1-7-94;  8:45  am) 
BtLUNO  coot  6717-01-M 


[Docket  No.  RP94-96-000] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 

1993,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  Na  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  on  February  1, 1994. 

CNG  states  the  proposed  rate  changes 
would  increase  CNG’s  revenues  by 
$106.6  million  based  on  a  test  period 
cost  of  service  for  the  twelve  months 
ended  September  30, 1993,  as  adjusted 
for  known  and  measurable  changes 
through  June  30. 1994.  CNG  states  that 
increased  rates  are  necessary  primarily 
to  recover  increased  operation  and 
maintenance  expenses,  increased  costs 
of  material  and  supplies,  increased  costs 
of  transportation  by  others,  increased 
depreciation  expense,  increased  taxes, 
stranded  costs,  and  increased  plant 
investment.  The  filed  rate  of  return  is 
based  on  a  capitalization  of  65.73 
percent  common  equity  and  34.27 
percent  deht  with  an  equity  return  of  14 
percent. 

CNG's  filing  includes  primary  and 
alternate  tariff  sheets.  CNG  states  that 
the  primary  tariff  sheets  reflect  the  end 
of  CNG’s  gathering  rate  moratorium  and 
the  establishment  of  a  two-part 
gathering  rate.  The  alternate  tariff  sheets 
reflect  continuation  of  the  gathering  rate 
moratorium  that  was  approved  for  CNG 
in  Docket  No.  RP80-211. 

CNG  states  that  it  has  posted  and 
served  its  tiling  in  accordance  with 
§  154.16  of  the  regulations. 

Any  ]>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  tiled  on  or  before  January  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the  ' 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  tiling  are  on 
tile  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  94-436  Piled  1-7-94;  8:45  am) 
BILUNO  COOC  «n7-01-M 


pocket  No.  RP94-98-0001 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 

1993,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  tendered  for  tiling  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Original  Sheet 
No.  31  changes  in  rates  for  effectiveness 
on  January  1, 1994. 

Granite  State  further  states  that  its 
tiling  includes  Second  Revised  Sheet 
No.  20  containing  a  revised  Index  in  its 
tariff. 

According  to  Granite  State  the  charges 
on  Original  Sheet  No.  31  allocate  the 
accumulated  balance  in  its  A/C  191  as 
of  October  31, 1993  to  its  customers, 

Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.  Granite  State  further  states 
that  it  proposes  to  directly  bill  the 
balance  in  A/C  191  as  transitional  costs 
pursuant  to  Order  Nos.  636,  et  aL  h  is 
further  stated  that  Granite  State 
commenced  restructured  operations  on 
November  1, 1993  under  a  compliance 
plan  and  tariff  approved  by  the 
Commission  in  Docket  No.  RS93-1-000. 

Granite  State  states  that  copies  of  its 
tiling  have  been  served  on  its  customers, 
Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

/Vny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-461  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  RP94-93-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  K  N  Interstate  Gas  Transmission 
Co.  (KNI),  tendered  for  tiling  proposed 
changes  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  Nos.  1-A  and  1-B.  KNI 
states  that  the  proposed  changes  would 
increase  revenues  from  jurisdictional 
transportation,  no-notice,  and  storage 
service  by  $12.0  million  based  on  the 
twelve-month  period  ending  September 
30, 1993,  as  adjusted  for  known  and 
measurable  changes. 

KNI  states  that  the  jurisdictional  rates 
tiled  herewith  are  designed  to  enable 
KNI  to  recover  increases  in  its 
jurisdictional  cost  of  service  resulting 
from:  (1)  Additional  facilities,  and  (2) 
increased  operating  costs  and  higher 
costs  of  materials  and  supplies. 

KNI  requests  that  the  tendered 
sheet(s)  be  accepted  for  filing  and  be 
permitted  to  become  effective  February 
1, 1994. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
tiled  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  tile  a  motion  to 
intervene.  Copies  of  this  tiling  are  on 
tile  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-434  Filed  1-7-94;  8:45  ami 
BiLUNQ  cooe  srir-oi-M 


[Docket  No.  TM94-4-1 6-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 

1993,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Third  Revised  Volume  No,  1,  the 
following  tariff  sheet  to  be  effective  on 
February  1, 1994: 

Second  Revised  Sheet  No.  225 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
and  to  be  recovered  by  National  by 
operation  of  Section  20  of  the  General 
Terms  and  Conditions  to  National’s 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  National  further  states  that  the 
pipeline  supplier  that  has  received 
approval  to  bill  revised  take-or-pay 
charges,  as  reflected  in  National's  filing 
herein  is:  Tennessee  Gas  Pipeline 
Corporation. 

National  states  that  copies  of 
National’s  filing  were  served  on 
National’s  jurisdictional  customers  and 
on  the  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  January  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-138  Filed  1-7-94;  8:45  am) 
BILUNO  cooe  6717-01-M 


[Docket  No.  RP94-68-000] 

Pacific  Gas  Transmission  Co.;  Change 
in  Rates 

)anuaiy  4, 1994. 

Take  notice  that  on  December  23, 

1993,  Pacific  Gas  Transmission 
Company  (PGT)  submitted  for  filing 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  §  154.63  of  the  Commission’s 
Regulations  thereunder,  certain  tariff 
sheets  to  establish  a  mechanism  to 
adjust  the  effective  and  fuel  and  line 
loss  percentages  to  reflect  more  closely 
the  current  requirements  for  fuel  and 
line  loss  on  PGT’s  system. 

PGT  proposes  to  make  the  revised 
tariff  sheets  needed  to  implement  this 
mechanism  effective  on  January  22, 

1994. 

A  copy  of  this  filing  has  been  served 
on  the  parties  on  PGT’s  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  .action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-432  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP94-94-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  tariff  sheets 
listed  on  appendix  A  to  the  filing,  to 
become  effective  March  1, 1994. 

Southern  states  that  the  tariff  sheets 
reflect  an  anticipated  reduction  in  the 
level  of  firm  service  from  its  customer, 
Atlanta  Gas  Light  Company,  and  a 
reduced  level  of  jurisdictional  revenues 
from  the  level  established  under  the 


compliance  filing  in  Docket  No.  RS92- 

10. 

Southern  states  that  it  has  continued 
to  employ  the  Straight  Fixed  Variable 
method  for  cost  classification,  cost 
allocation  and  rate  design  and  has 
utilized  the  mitigation  methods  required 
by  the  Commission  in  its  Order  of 
September  3, 1993.  In  order  to  prevent 
a  significant  increase  to  Southern’s 
remaining  firm  customers  as  a  result  of 
the  reduced  firm  service  entitlements 
Southern  proposes  to  (1)  design  IT  rates 
based  on  a  75%  load  factor  basis,  (2) 
charge  separately  for  injections  and 
withdrawals  into  the  Contract  Storage 
Service  (CSS)  and  the  ANR  Storage 
Service,  and  (3)  revise  the  allocation 
methodology  for  the  ANR  Storage 
Service  to  reflect  the  use  of  contract 
demands  for  allocating  costs  to  this 
incremental  service. 

Southern  requests  waiver  of  the  five- 
month  suspension  period  in  order  to 
allow  the  proposed  tariff  sheets  to 
become  effective  March  1, 1994,  the 
date  the  anticipated  reduced  service 
levels  will  become  effective. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  of 
Southern’s  jurisdictional  purchasers, 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-433  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP94-95-000] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Southern  Natural  Gas  Company 
(Southern)  filed  pursuant  to  section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  717(c) 
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(1988),  to  recover  gas  supply 
realignment  ("GSR”)  costs  incurred  as  a 
consequence  of  Southern’s 
implementation  of  restructured  pipeline 
services  under  Order  No,  636,  et  seq. 
Southern  states  that  the  tariff  sheets 
identified  below  were  filed  in 
compliance  with  the  Commission’s 
orders  in  Southern’s  restructuring 
proceeding  in  Docket  No.  RS92-10-000 
and  the  procedures  set  forth  in  Section 
31  of  the  General  Terms  and  Conditions 
of  Southern’s  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1: 

First  Revised  Second  Revised  Sheet  No.  15 
First  Revised  Second  Revised  Sheet  No.  17 
First  Revised  Second  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  30 
Second  Revised  Sheet  No.  31 

Southern  states  that  the  purpose  of 
this  filing  is  to  set  forth  additional 
known  and  measurable  GSR  costs  which 
have  been  paid  or  incurred  by  Southern 
since  the  filing  on  December  1, 1993  of 
its  first  GSR  cost  recovery  filing  in 
Docket  No.  RP94-67-000.  Southern 
states  that  it  sets  forth  in  this  filing  the 
revised  demand  surcharges  arid  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  reformation  of 
additional  gas  supply  contracts  that 
have  become  lumecessary  and/or 
unmarketable  as  a  result  of  the  receipt 
by  Southern  of  revised  service  elections 
from  its  customers  following  the 
mandatory  restructuring  by  Southern  of 
its  pipeline  services  imder  Order  No. 
636.  Southern  requests  that  the  tariff 
sheets  be  made  effective  on  February  1, 
1994. 

Southern  states  that  it  seeks  to  recover 
$53.8  million  in  GSR  costs  which  has 
been  paid  or  incurred  in  connection 
with  the  reformation  of  two  gas  supply 
contracts.  Southern  states  that  these 
GSR  costs  have  arisen  as  a  direct  result 
of  the  need  to  realign  gas  supply 
contracts  following  customers’  elections 
during  restructiuing  to  terminate  their 
sales  entitlements  under  Order  No.  636. 
Southern  further  states  that  none  of  the 
GSR  costs  sought  to  be  recovered  in  the 
instant  filing  constitute  take-or-pay 
settlement  costs  under  gas  supply 
contracts  existing  at  March  31, 1989 
which  would  be  subject  to  the 
provisions  of  Southern’s  1988  take-or- 
pay  settlement  in  Docket  No.  RP86-63- 
000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  ^uthem’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-435  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  8717-01-M 


[Docket  No.  TM94-4-17-0001 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 

1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  February  1, 

1994. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern’s  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Section  15.1  provides  that  Texas  Eastern 
shall  file  to  be  effective  each  February 
1  revised  rates  for  each  applicable  zone 
and  rate  schedule  based  upon  the 
projected  annual  electric  power  costs 
required  for  the  operation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers  and  to  also 
reflect  the  EPC  Surcharge  which  is 
designed  to  clear  the  balance  in  the 
Deferred  EPC  Accoimt  as  of  October  31, 
1993. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern’s  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning 
February  1, 1994  based  upon  actual 
expenditures  for  the  twelve  month 
period  ending  October  31, 1993. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
Rate  Schedule  FT-1  and  IT-l  shippers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc  94-439  Filed  1-7-94;  8:45  am] 
BIUINQ  CODE  S717-41-M 


[Docket  No.  RP94-89-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994, 

Take  notice  that  on  December  30, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  a 
limited  application  pursuant  to  section 
4  of  the  Natural  Gas  Act,  15  U.S.C.  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Commission  promulgated 
thereunder  to  recover  Accoimt  No.  858 
costs  (Stranded  Costs)  incurred  as  a 
consequence  of  Texas  Eastern’s 
implementation  of  Order  No.  636. 

Texas  Eastern  states  that  it  is  filing  to 
recover  Stranded  Costs  pursuant  to 
§  15.2(D)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern’s  FERC  Gas 
Tariff,  Sixth  Revised  Volume  1. 

Original  Sheet  No.  175 
Original  Sheet  Na  176 
Original  Sheet  Na  177 
Original  Sheet  No.  178 
Sheet  Nos.  179-199 

The  proposed  effective  date  of  these 
tariff  sheets  is  February  1, 1994. 

Texas  Eastern  states  that  by  this  filing 
it  seeks  to  recover  known  and 
measurable  Stranded  Costs  totalling 
$2,238,018.86  incurred  from  September 
1, 1993  through  November  30, 1993. 
Texas  Eastern  has  paid  $2,241,497.61  in 
demand  charges  during  this  period  and 
received  a  rate  refund  of  $23,879.88  in 
principal  and  interest  fi-om  Columbia 
Gulf  Docket  Nos.  RP91-160  and  RP91- 
161  et  al.  on  October  25, 1993,  related 
to  September,  1993  activity.  Interest  of 
$20,401.13  at  the  current  FERC  annual 
rate  of  6.00%,  net  of  deferred  income 
tax  impact,  is  added  for  the  carrying 
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charges  from  the  date  of  payment  of  the 
costs  to  the  projected  date  of  payment 
by  the  customers. 

Texas  Eastern  states  that  Stranded 
Costs  shall  be  allocated  to  Texas 
Eastern’s  customers  under  Rate 
Schedules  CDS,  FT-1,  and  SCT  in 
accordance  with  the  methodology 
specified  in  §  15.2(D)  of  the  General 
Terms  and  Conditions.  At  each 
customer’s  individual  option,  payment 
of  these  Stranded  Costs  amounts  may  be 
amortized  over  as  much  as  a  twelve 
month  period  with  carrying  charges 
calculated  on  amounts  uncollected,  net 
of  deferred  taxes,  pursuant  to  §  154.305 
of  the  Commission’s  Regulations. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  EKD 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^-ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc  94-462  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  C717-41-M 


[Docket  No.  RP94-97-000] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

lanuary  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Transwestem  Pipeline  Company 
(Transwestem)  tender^  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  be  effective  February  1, 
1994: 

1st  Revised  Sheet  No.  148 

Transwestem  states  that  the  tariff 
sheet  revises  Transportation  Service 
Agreement — ^Form  N,  Operator 
Balancing  Agreement,  Sheet  No.  148  in 
order  to  revise  the  Index  Price  contained 
therein.  The  revised  Index  Price  (i)  will 
be  based  on  three  geographic  locations, 
rather  them  one,  and  (ii)  will  reflect  the 


average  of  the  daily  prices  for  such 
locations  as  quoted  in  Gas  Daily  for  the 
applicable  month,  rather  than  a  price 
based  on  a  price  quoted  in  the  first 
publication  of  Gas  Daily  in  a  particular 
month. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insp>ection. 

Lois  D.  Cashell, 

Secretary.-* 

(FR  Doc.  94-463  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  S717-01-M 


[Docket  No.  RP94-1 00-000] 

Viking  Gas  Transmission  Co.; 

Proposed  Changes  in  FERC  Gas  Tariff 

January  4. 1994. 

Take  notice  that  on  December  30, 

1993,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  be 
effective  Febmary  1, 1994. 

Viking  states  that  the  purpose  of  this 
filing  is  to  make  several  miscellaneous 
tariff  modifications  to  reflect  the 
acquisition  of  Viking’s  stock  by 
Northern  States  Power  Company  and 
changes  in  persoimel,  addresses  and 
telephone  numbers  occasioned  by  that 
acquisition.  In  addition.  Viking 
proposes  to:  (1)  Change  the  time  for 
commencement  of  the  gas  day  from  8 
a.m.  to  12:00  noon;  (2)  establish  a 
minimum  delivery  threshold  for  the 
installation  of  electronic  measurement 
equipment;  (3)  delete  the  PGA  clause 
from  its  tariff,  as  no  longer  required;  (4) 
eliminate  references  to  Order  No.  497 
that  are  no  longer  appropriate  in  view 
of  the  Commission’s  recent  finding  that 
Viking  is  currently  not  subject  to  Order 
No.  497  (see  East  Teimessee  Natural  Gas 


Co.,  et  al..  Dockets  Nos.  MG91— 4-001  et 
al.,  65  FERC  Paragraph  61,389 
(December  23, 1993),  mimeo  at  39-40); 
(5)  delete  a  reference  to  common 
operating  persoimel  with  Viking’s 
former  affiliate,  Minnesota  Intrastate 
Transmission  System;  (6)  change  the 
governing  law  in  its  pro-forma  service 
agreements  fitim  Texas  to  Minnesota; 
and  (7)  revise  the  ind^x  of  shippers  to 
reflect  contract  modifications 
occasioned  by  implementation  of  Order 
No.  636.  Finally,  Viking  has  modified  its 
tariff  to  correct  several  miscellaneous 
typographical  errors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Q}mmission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-464  Filed  1-7-94;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Docket  No.  TM94-3-49-000] 

Wiiliston  Basin  Interstate  Pipeline  Co.; 
Fuel  Reimbursement  Charge  Filing 

January  4. 1994. 

Take  notice  that  on  December  30, 
1993,  Wiiliston  Basin  Interstate  Pipeline 
Company  (Wiiliston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 

Second  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  15A 
Third  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  16A 
Third  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  18A 
Second  Revised  Sheet  No.  19 
Second  Revised  Sheet  No.  20 
Third  Revised  Sheet  No.  21 
Original  Volume  No.  2 
Fifty-second  Revised  Sheet  No.  10 
Fiftieth  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1, 1994. 

Wiiliston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
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reimbursement  charge  and  percentage 
components  of  the  Company’s  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin’s  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms,  and  Conditions  of  Second 
Revised  Volume  No.  1  of  Williston 
Basin’s  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-437  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4823-31 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Tide:  Request  for  Information  for  the 
bioremediation  Field  Initiative  Database 
Systems  (EPA  ICR  No.  1672.01). 


Abstract:  This  is  a  new  ICR  for 
gathering  information  on  the  design, 
operation,  and  performance  of  biological 
treatment  technologies  from 
remediation  experts  and  managers 
working  at  sites  where  biological 
treatment  technologies  are  being  tested 
or  implemented.  The  authority  for 
collecting  information  on  innovative 
treatment  technologies  is  described  at 
Section  311  of  the  Superfund 
Amendments  and  Reauthorization  Act, 
Section  8003  of  the  Resomt:e 
Conservation  and  Recovery  Act,  Section 
7001  of  the  Oil  Pollution  Act,  and 
Section  10  of  the  Toxic  Substance 
Control  Act.  The  information  will  help 
the  EPA  to  deploy  innovative 
technologies  more  quickly  at  Superfund 
and  other  sites. 

Selected  respondents  will  be  asked  to 
complete  and  return,  via  mail,  a  two- 
part  questionnaire.  "The  first  part 
requests  general  site  information,  such 
as  location,  contacts,  contaminants,  and 
legislative  authority  imder  which  the 
site  is  being  remediated.  The  second 
part  requests  site-specific  biotechnology 
information,  such  as  the  stage  of  the 
operation,  wastes  and  media  being 
treated,  clean-up  level  goals,  and  die 
performance  and  cost  of  the  treatment. 
All  responses  will  be  strictly  voluntary. 
Following  the  initial  questionnaire, 
respondents  will  receive  follow-up 
questionnaires  on  a  semi-annual  basis  to 
update  the  information  already 
provided. 

The  EPA  will  enter  the  information 
from  completed  questionnaires  into 
computer  databases  that  will  be  publicly 
accessible  through  computerized 
bulletin  boards. 

Burden  Statement:  Public  reporting 
burden  for  respondents  is  estimated  to 
average  1.6  hours  per  response  with  5 
hours  per  response  for  the  first-time 
respondents  and  0.5  hours  for 
respondents  updating  previous 
responses,  including  time  for  reviewing 
instructions,  gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  questionnaire. 

Respondents:  Respondents  may  be 
State  and  local  governments,  businesses, 
non-profit  institutions,  and  small 
businesses  and  organizations  involved 
in  the  use  of  innovative  technologies  at 
Superfund  or  other  remediation  sites. 

Estimated  No.  of  Respondents:  767. 

Estimated  Responses  Per  Respondent: 

2. 

Frequency  of  Collection:  Semiannual. 

Estimated  Total  Annual  Burden  on 
Respondents:  An  estimated  annual 
average  of  2,401  hours  over  three  years. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  St.  SW., 
Washington,  DC  20460. 
and 

Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW., 
Washington,  DC  20503. 

Dated:  January  4, 1994. 

David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division.  ’ 

(FR  Doc.  94-495  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  e5«0-50-M 


[FRL-4823-4] 

Notice  of  Open  Meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting — 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to  enhancing  the 
federal  facilities  environmental 
restoration  process. 

DATES:  The  meeting  will  be  held  on 
January  19, 1994  from  9  a.m.  until  6:15 
p.m.  and  on  January  20, 1994  fitim  9 
a.m.  imtil  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Crystal  Qty,  2799 
Jefferson-Davis  Highway,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  needing  further  information  on 
any  aspect  of  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  should  contact  Marilyn  Null, 
Office  of  Federal  Facilities  Enforcement, 
U.S.  EPA  (Mail  Code  2262),  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202) 260-5686. 

Dated:  December  16, 1993. 

Mariljm  Null, 

Designated  Federal  Official. 

[FR  Doc  94-496  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  6660-60-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  5, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  firom  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  expedited  OMB  review  of  this  item 
hy  January  7, 1994,  under  the  provisions  of 
5  CFR  1320.18. 

OMB  Number:  None. 

Title:  Implementation  of  sections  3(n) 
and  332  of  the  Communications  Act,  GN 
Docket  No.  93-252,  First  Report  and 
Order. 

Action:  New  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
federal  agencies  or  employees,  non¬ 
profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  One  time 
filing  requirement  due  by  February  10, 
1994. 

Estimated  Annual  Burden:  50 
responses;  2  hours  average  burden  per 
response;  100  hours  total  annual 
burden. 

Needs  and  Uses:  The  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66,  title  VI,  section  6002(b),  107 
Stat.  312,  395  (1993),  amended  sections 
3(n)  and  332  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  153(n) 
and  332,  to  create  a  comprehensive 
regulatory  framework  for  all  mobile 
radio  services.  Under  the  amended 
statute,  certain  private  land  mobile 
radio  licensees  will  be  reclassified  as 
“commercial  mobile  radio  service” 
licensees  and  will  be  treated  as  common 
carriers  subject  to  the  foreign  o\vnership 
and  control  restrictions  of  section  310(b) 
of  the  Communications  Act.  A 
“grandfathering”  provision,  however,  in 
new  section  332(c)(6)  permits  the 


Commission  to  grant  waivers  of  section 
310(b)  to  private  land  mobile  licensees 
that  petition  the  Commission  by 
February  10, 1994.  This  present  action 
clarifies  the  filing  procedures  for  such 
petitions  and  reminds  all  potentially 
afiected  private  radio  licensees  of  the 
February  10, 1994  filing  deadline.  'The 
Commission  will  use  the  waiver 
petitions  to  determine  whether  each 
given  petitioner  should  be  permitted  to 
retain  foreign  ownership  or  control, 
pursuant  to  statute. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doa  94-518  Filed  1-7-94;  8:45  am] 

BIUJNQ  COOC  a712-01-M 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  5, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  filler  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number  3060-0048. 

Title:  Application  for  Consent  to 
Transfer  of  Control. 

Form  Number:  FCC  Form  704. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  800 
responses;  8  hours  average  burden  per 
response;  6,400  hours  total  annual 
bu^en. 

Needs  and  Uses:  Section  310(d)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
and  noncommon  carrier  p>ermittees  or 
licensees  contemplating  a  transfer  of 
control  apply  for  authority  to  make  such 
transfer.  In  addition  to  information 
specified  on  FCC  Form  704,  applicants 
may  be  required  to  file  other 


information.  Information  is  used  by  FCC 
staff  to  determine  whether  an  entity 
seeking  control  of  an  existing  permittee 
or  licensee  is  legally  and  financially 
qualified  to  become  a  common  carrier  or 
noncommon  carrier  telecommunications 
licensee.  If  the  information  is  not 
submitted  the  above  determination 
required  by  the  Commimications  Act 
could  not  be  made.  'The  FCC  Form  704 
has  been  revised  to  incorporate  a 
certification  pursuant  to  rules 
implementing  the  provisions  of  section 
5301  of  the  Anti-Drug  Abuse  Act  of 
1988. 

Federal  Communications  Commission. 
William  F.  Catim, 

Acting  Secretary. 

[FR  Doc.  94-519  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  <n2-01-M 


FEDERAL  RESERVE  SYSTEM 

Grupo  Financiero  Banamex  Accival, 
S.A.,  de  C.V.;  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  'The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

'The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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as  undue  concentration  of  resources, 
decreased  or  unfair  competitian, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  fin*  a 
hearing  on  this  question  must  be 
accompmiied  by  a  statemmit  of  the 
reasons  a  written  presentatiao  vKHild 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  die  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
GovemcHS  not  later  than  January  31, 
1994. 

A.  Federal  Res^re  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 

Director,  Bank  Holding  Compmiy)  101 
Market  Street,  San  Fnmcisco,  California 
94105: 

1.  Grupo  Financiero  Banamex 
Acvival,  S.A  de  C.V.,  Kfexico,  DJ., 
Mexico;  to  beanae  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bmco  Nadonal  de 
Mexico,  S~A.,  Mexico,  D.F..  Mexico,  and 
thereby  iiulirectly  acquire  Banamex 
USA  Bancorp,  Angeles,  California, 
and  California  Commerce  Bank.  Los 
Angeles.  CalifiMTiia. 

In  connection  with  this  applicatioa. 
Applicant  also  proposes  to  acquire  ACCI 
S^urities,  Inc.,  New  York,  New  York, 
and  thereby  engage  in  full  service 
brokerage  pursuant  to  §§  22S.25flt)K4) 
and  {bHl5)  of  the  Board’s  Regulation  Y; 
and  private  placement  services 
(soliciting  purchasers  in  die  private 
placement  of  all  types  of  societies) 
pursuant  to  the  crteria  set  forth  in 
NCNB  Corporation,  76  Federal  Reserve 
Bulletin  864  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 19M. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  94-467  Filed  1-7-94;  «:45«ral 
BILLWO  COM  6210e*-f 


Home  Bancorp,  eteL;  Notice  of 
Appfication  to  Engage  de  novo  In 
Permissible  NonbenUng  Acdvtdes 

The  company  listed  ia  this  notice  has 
filed  an  application  under  $  225.23(aKl) 
of  the  Bo^’s  Regulation  Y  (12  CUR 
225.23(a)(1))  for  the  Board’s  approval 
undrar  section  4(cX8)  of  the  Bndt 
Holding  Ccunpany  Act  (12  U.SjC 
1843(cM8})  and  $  ZlSJtlM  of  Regulation 
Y  (12  Cnt  225.21(8))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  stAskMaiy,  in  a  nonbanking 
activity  that  is  listed  in  S  22S JtS  of 


Regulation  Y  as  cfosefy  related  to 
baiddng  and  permiss^e  for  fauk 
holding  compmiies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  die  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  die  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writii^  on  the 
question  whether  consummation  of  the 
proposal  can  ’*reasonabfy  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  efiects,  sudi 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Keu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  prcniosal. 
omments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  27, 
1993. 

A.  Federal  Eesove  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  I^resident)  230 
South  LaSalle  Street,  Chicago.  lUiaois 
60690: 

1.  Home  Bancorp,  Fort  Wayne, 
Indiana;  to  engage  de  novo  in  makiqg 
and  servicing  a  loan  to  the  Employee 
Stock  Owner^ip  Plan  of  Home  Loan 
Bank  SB.  Fort  Wayne,  Indiana,  pursuant 
to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Gowmon  of  the  Federal  Reserve 
System,  January  3, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  BamL 
ffR  Doc  94-488  Filed  1-7-M;  8:45  am) 

BtUMQ  OOOE  aMa4l.f 


Triangle  Bancorp,  Inc.,  atai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hokfing  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board’s  approval 
under  sectioa  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  S 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquira  a  bank  or  bank 
boltfing  company.  The  fociors  that  me 


considered  in  acting  on  the  applicatioRS 
are  set  forth  in  section  3(c)  of  ^  Act 
(12  U.S.C  1842(c)). 

Each  applicalioii  is  avaiteble  for 
immediate  inspectuHi  at  the  Federal 
ResMve  B«ak  indicated.  Once  the 
application  has  been  aoc^ted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  |)ersoDS  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  iixdude  a  statemmit  of  why  a 
written  preseirtation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  ^  foct  that 
are  ia  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Janiiary 
31, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Ridunoad,  Viiginia  23261: 

1.  Tiian^e  Bancorp,  lac.,  Raleigh, 
North  Carolina;  to  acrmire  100  percent 
of  the  voting  shares  of  Roanoke  Valley 
Savings  Bai^,  Inc.,  SSB,  formerly 
known  as  Roanoke  Valley  Savings  Bank, 
SSB,  Roanoke  Rapids.  North  Cai^ina. 

B.  Federal  Reserve  Bank  of  Atlmita 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bank  Corporation  of  Georgia, 
Macon,  Georgia;  to  acquire  49.7  percent 
of  the  voting  shares  of  AmeriCorp,  lix:.. 
Savannah,  Georgia,  and  thereby 
indirectly  acquire  Ametibardc,  N.A., 
Savannah,  Georgia. 

2. 1st  United  Bancorp,  Boca  Raton, 
Florida;  to  acquire  99.72  percent  of  the 
voting  shares  of  Suburban  Bank,  Lake 
Worth,  Florida. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  PresidenO  230 
South  LaSalle  Street,  Chicago,  minois 
60690: 

1.  Community  Crain  Company,  Coon 
Rapids.  Iowa;  to  acquire  100  percent  of 
the  voting  shares  of  Farmers  National 
Bank,  Bayard,  Iowa. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vioe  President)  411 
Locust  Street,  St  Leans.  Missouri  63168: 

1.  First  Banks,  Inc.,  St  Louis, 
Missouri;  to  acouire  100  percent  of  the 
voting  shares  of  Heritage  National  Bank. 
St.  Louis,  Missouri. 

2.  Independent  Southern  Baneshares, 
Inc.  Employee  Stock  Ownership  Plan 
and  Trust,  Brownsville,  Tennessee;  to 
become  a  bank  holding  company  by 
acquiring  at  least  25  percent  of  the 
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voting  shares  of  Independent  Southern 
Bancshares,  Inc.,  Brownsville, 
Tennessee,  and  thereby  indirectly 
acquire  Brownsville  Bank,  Brownsville, 
Tennessee;  Union  Savings  Bank, 
Covington,  Tennessee;  and  Tennessee 
Bank  and  Trust,  Millington,  Tennessee. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Avon  State  Bank  Employee  Stock 
Ownership  Plan  and  Trust,  Avon, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  an  additional 
15.31  percent  of  the  voting  shares  of 
Avon  Bancshares,  Inc.,  Avon, 

Minnesota,  for  a  total  of  30.58  percent, 
and  thereby  indirectly  acquire  Avon 
State  Bank,  Avon,  Minnesota. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Bancrecer,  S.A.,  Mexico  City, 
Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  United  Bank  & 
Trust,  N.A.,  Dallas,  Texas. 

2.  Extraco  Bankshares,  Inc.,  Waco, 
Texas;  to  acquire  94.97  percent  of  the 
voting  shares  of  Guaranty  Bank  and 
Trust  Company,  Gatesville,  Texas. 

3.  Grupo  Financiero  Bancrecer,  S.A., 
De  C.V.,  Mexico  City,  Mexico;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Unit^  Bank  &  Trust,  N.A., 
Dallas,  Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biiming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Grupo  Financiero  Bancomer,  SA., 
Mexico,  D.F.,  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bancomer,  S.A.,  Mexico  Qty,  Mexico; 
Bancomer  Holding  Company  (Antilles) 
N.V.,  Curacao,  Netherlands  Antilles; 
Bancomer  Holding  Company 
(Netherlands)  B.V.,  Rotterdam, 
Netherlands;  Bancomer  Holding 
Company,  Los  Angeles,  California;  and 
Crossmont  Bank,  La  Mesa,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3. 1994. 
yenniiier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  94-469  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  621(M)1-F 


Betty  Ruth  Whittington,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S  C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  27, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Betty  Buth  Whittington  and  Jimmy 
Harold  Whittington,  St.  Francisville, 
Louisiana:  to  each  acquire  23.18  percent 
of  the  voting  shares  of  Commerce 
Corporation,  St.  Francisville,  Louisiana, 
and  thereby  indirectly  acquire  Bank  of 
Commerce  and  Trust  Company,  St. 
Francisville,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-470  Filed  1-7-94;  8:45  amj 
BIUJNQ  CODE  621041-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88D-0087] 

Manufacture  of  in  Vitro  Diagnostic 
Products;  Current  Good  Manufacturing 
Practice  Final  Guideline;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guideline  entitled 
“Guideline  for  the  Mantxfacture  of  In 
Vitro  Diagnostic  Products”  that  contains 
production  practices  which  are 
acceptable  to  FDA  for  assuring  the 
safety  and  eHectiveness  of  in  vitro 
diagnostic  products.  Manufacturers  of  in 


vitro  diagnostic  products  may  find  the 
information  in  the  guideline  useful  in 
developing  procedures  that  comply  with 
the  current  good  manufacturing  practice 
(CGMP)  regulations  for  these  products. 

A  draft  document  was  previously  made 
available  for  public  comment. 

DATES:  Comments  by  March  11, 1994. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guideline  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6597 
(toll  firee  outside  MD  800-638-2041). 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  final  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  rimg  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  final  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Z. 
Frank  Twardochleb,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Dmg  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-1128. 

SUPPLEMENTARY  INFORMATION:  FDA  first 
announced  the  availability  for  public 
comment  of  the  draft  guideline  in  the 
Federal  Register  of  April  7, 1988  (53  FR 
11561).  In  &at  same  issue  of  the  Federal 
Register  (53  FR  11561),  FDA  annoimced 
the  forthcoming  meeting  of  the  agency’s 
Device  Good  Manufactiu'ing  Practice 
Advisory  Committee  (the  committee). 

As  a  result  of  the  notice  and  the  open 
public  meeting,  FDA  received  17  letters 
providing  comments — 14  from 
manufacturers.  2  from  trade 
associations,  and  1  fi:t)m  an  attorney 
representing  a  manufacturer. 
Presentations  before  the  committee  by 
industry  and  FDA  resulted  in  committee 
recommendations  that  the  agency:  (1) 
Continue  to  handle  the  dociiment  as  a 
guideline;  (2)  change  the  title  and/or 
scope  of  the  document  to  clarify  which 
products  are  subject  to  the  guideline; 
and  (3)  extend  the  comment  period  from 
Jime  6, 1988  to  July  15, 1988. 

FDA  extended  the  comment  period  as 
recommended  by  the  committee  and 
revised  the  guideline  based  on  the 
comments  received.  A  notice  of 
availability  of  the  second  draft  was 
published  in  the  Federal  Register  of 
April  19, 1990  (55  FR  14863). 
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Since  release  of  the  second  draft,  four 
letters  of  comment  have  been  received 
firom  two  bade  assodetions,  one 
manufacturer,  and  one  user  association. 
Meetings  have  also  been  held  with  the 
two  tra^  associations — the  Association 
of  Midt^nological  Diagnostk: 
Manufacturers  and  the  Health  Industry 
Manufacturers  Association.  A  total  21 
letters  of  oomreent  were  received  in 
response  to  all  notices.  These  commits 
ne  on  file  with  the  Dockets 
Management  Branch  under  Docket  No. 
88D-0087. 

The  notice  of  availability  of  the  draft 
guideline  stated  that  it  would  be  issued 
under  $  10.90(b)  (21 CFR  10.90(b)), 
wfaidi  provides  for  the  use  of  guidelines 
to  establish  procedures  or  standards  of 
general  appfic^lity  that  are  not  legal 
requiremonts  btd  that  are  acceptable  to 
the  agencv.  The  agency  is  now  in  the 
process  of  coitsideiing  whether  to  revise 
§  10.90(b).  Althou^  that  decision  has 
not  been  made,  the  agency  has  decided 
to  ireblish  this  guideline.  However,  this 
notice  and  the  final  guideline  ere  not 
being  issued  uad«r  the  authority  of 
§  10.90(b}.  and  the  final  guideline, 
although  called  a  guidel^,  does  not 
operate  to  bind  FDA  <x  any  other  person 
in  any  way.  The  agency  advises  that  this 
final  guideline  r^reseots  its  cuirent 
position  on  the  requirements  of  the 
CGMP  regulations  for  in  vitro  diagnostic 
products.  The  guideline  may  be  us^i 
to  manufacturers  of  in  vitro  diagnostic 
products.  A  person  may  also  choose  to 
use  alternate  procedures  even  though 
they  are  not  provided  for  in  the 
^ideline.  If  a  person  chooses  to  depart 
mm  the  practices  and  procedures  set 
forth  in  tl^  final  guideline,  that  person 
may  wish  to  discuss  die  matter  fiirther 
with  the  agency  to  prevent  an 
expenditure  of  money  and  effort  on 
activities  that  may  later  be  determined 
to  be  unacceptable  by  FDA.  This 
guideline  does  not  hind  the  agency,  and 
it  does  not  create  or  couiler  any  ri^ts, 
privileges,  or  bene&s  for  or  on  any 
person. 

On  November  23, 1993  (58  FR  61952), 
FDA  issued  a  notice  of  proposed 
rulemaking  to  revise  the  medical  deAdoe 
CX^MP  regulaticms.  Any  revisions  to  the 
CGMP  regulations  may  result  in  the 
need  for  changes  to  this  guideline. 
Therefore,  on  issuing  a  final  rale  to 
revise  the  CGMP  regi^tions.  FDA  will 
review  the  guideline  and  make  any 
necessary  dbanges. 

Cqfiies  of  this  final  guideline,  along 
with  previous  drafts  and  submitted 
comments,  are  available  for  public 
examination  in  the  Dodcels 
Management  Branch  (address  above). 

Interested  persons  may  submit  written 
comments  on  the  final  guideline  to  ffie 


Dockets  Management  Branch. 
Additional  comments  will  be 
considered  in  determining  the  future 
need  for  amending  the  final  guideline. 
Two  copies  of  comments  ^imld  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document. 

Dated:  January  4, 1994. 

Michael  R.  Taylor, 
DeptttyOmntissionerforPobcy. 

[FR  Dcx:.  94-466  i^led  1-7-94;  «.'4S  am) 
BIUINO  COOe  4t60-01-F 


National  Institutes  of  Health 

Nationai  Cancer  InstHttte;  Meetings  of 
the  Board  of  Soientilic  Counselors 
(BSC),  Division  of  Cancer  Prevention 
and  Cofdrol  and  Its  SubcomMlttees 

Pursuant  to  Public  Law  92-'4€3, 
notice  is  hereby  given  of  the  meeting  of 
the  Division  of  Cancer  Prevention  and 
Control,  Board  of  Sdeotific  CcMinselors 
National  Cancer  Institute,  and  its 
Subcommittees  on  January  20-21, 1994. 
Building  31C,  Narional  Inriitutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryiskd  20892.  Meetings  iA  the 
Sub^mmittees  will  also  be  held  at  the 
times  and  places  listed  below.  Ihe 
meetings  of  the  Board  will  be  op«i  to 
the  puUic  fitun  8:30  a.m.  to  3:30  pjn. 
on  January  20  and  from  8:30  a.m.  to 
adjournment  on  January  21  to  discuss 
issues  relating  to  Board  business  as 
indkated  in  the  notice.  The 
Subcommittee  meetings  will  be  on 
January  20  tram  8:30  son.  to  10:30  a  jn. 
and  will  be  open  to  the  public. 
Attendance  by  the  public  to  any  of  these 
meetings  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  5S2b(c^6),  title  S,  U.S.C 
and  section  10(d)  of  PuUic  Law  92-463. 
the  meeting  will  be  closed  on  January  20 
from  3:30  pjn.  to  adjournment  for 
discussion  of  activities  carried  out  by 
and  through  the  National  Cancer 
Institute  which  will  iixludea 
discussion  of  extramural/intFamural 
programmatic  and  personnel  policies  of 
a  sensitive  rrature.  These  discussions 
could  disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Conuniltee  Mane^ment  Office. 
National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza 
North,  room  630, 9000  Rodcville  Pike. 
Bethesda.  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 


meeting  and  roster  of  Board  members, 
upon  request 

Other  information  pertaining  to  these 
meetings  can  be  obtained  Cram  ffie 
Executive  Secretary,  Linde  M. 
Bremerman,  National  Cancer  Institute, 
National  Institutes  of  Healffi,  Executive 
Plaza  North,  room  232, 9000  Rockville 
Pilw,  Bethesda,  Maryk^  20092  (301- 
496-8526),  upon  request,  fanfividuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Linda 
M.  Bremerman  in  advance  of  the 
meeting. 

Name  of  Coiwnittee:  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control. 

Dates  of  Meeting:  January  20-21, 

1994. 

Place  of  Meeting:  Building  31 
Conference  Room  10. 

Open:  January  20-10:45  a.m.  to  3:30 
pan.  January  21-8:30  aon.  to 
adjournmenL 

Agenda*  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  fimding. 

Closed:  January  20-3:30  p.m.  to  5 
p.m. 

Agenda:  Extramural/Intramural 
programmatic  and  personnel  policies  of 
a  sensitive  nature. 

The  following  open  meetipgs  will  be 
held  on  January  20, 1994,  from  8:30  am. 
to  10:30  am. 

Name  of  Committee:  Surveillance 
Subcommittee. 

Pktce  of  Meeting;  Building  31C, 
Conference  Room  9. 

Agenda:  Discvtss  current  and  future 
programs  of  Surveillance  Subcommittee 
and  review  of  concepts  beiitg 
considered  for  funding. 

Name  of  Committee:  Early  Detection 
and  Community  Oncology 
Subcommittee. 

Place  of  Meeting:  Building  31C, 
ConfMenoe  Room  10. 

Agenda:  Discuss  current  and  future 
programs  of  Early  Detection  mid 
Coramuitity  Oncology  Subcommittee 
and  review  of  c(mo^>to  being 
considered  for  fimdiag. 

Name  of  Gomauttee;  Cancer  Control 
Sdenoe  Suboonimittee. 

Place  of  Meeting:  Building  31C, 
Conference  Room  8. 

Agenda:  Discuss  cuirent  asid  foture 
programs  of  Cancer  Control  Sdenca 
SulKommittee  and  review  of  concepts 
being  considered  for  binding. 

Name  of  Committee:  Can^ 
Prevention  Research  Subcommittee. 

Place  of  Meeting:  BuiMhig  31C. 
Conference  Room  7. 

Agenda:  Discuss  current  and  future 
programs  of  Cancer  Prevention  Research 
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Subcommittee  and  review  of  concepts 
being  considered  for  funding. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difhculty  of  coordinating  the 
attendance  of  members  because  of 
conflict  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  January  4, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-523  Filed  1-7-94;  8:45  a.m  l 
BILLING  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

The  Division  of  Extramural  Activities 
of  the  National  Institute  of  Mental 
Health  announces  an  ad  hoc  concept 
review.  This  conunittee  will  be 
performing  review  of  a  Request  for 
Applications  entitled  “Multi-Site  Study 
of  Mental  Health  Service  Use,  Need, 
Outcomes,  and  C^osts  for  C^ild  and 
Adolescent  Populations  (UNO-CAP).” 

This  meeting  will  be  held  January  18, 
1994,  from  9  a.m,  to  1  p.m.  at  the  Qievy 
Chase  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815, 
and  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Anyone  who  plans  to 
attend  and  any  individual  who  needs 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Victoria  Levin,  Parklawn  Building,  room 
9C-15,  5600  Fishers  Lane,  Rockville, 

MD  20857,  (301)  443-1177  by  January 
14, 1994.  Other  information  pertaining 
to  the  meeting  may  also  be  obtained 
from  Ms.  Levin. 

Ms.  Joaima  L.  Kiefrer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  (301)  443-4333,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Niunhers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training:  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 


Dated:  January  5, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NJH. 
(FR  Doc.  94-522  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-d4-5101-10-K014;  WYW-130382] 

Wyoming  Wind  Energy  Project;  Intent 
To  Prepare  an  Environmental  impact 
Statement 

AGENCY:  Bureau  of  Laud  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  to  conduct  scoping  for  the  U.S. 
Windpower,  Wyoming  Wind  Energy 
Project,  Carbon  (bounty,  Wyoming. 

SUMMARY:  Under  section  102(2](C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  amended,  the  Bureau 
of  Land  Management,  Rawlins  District 
Office,  will  direct  the  preparation  of  an 
EIS  on  the  potential  impacts  of  a 
proposed  wind  energy  project.  A  total  of 
1,390  wind  turbines  and  associated 
facilities  will  be  constructed  on  62,000 
acres  (25,091  hectares)  of  private. 

Federal  and  state  lands  over  a  10-12 
year  development  period  in  Carbon 
County,  Wyoming.  The  EIS  will  be 
prepared  by  a  third  party  contractor.  If 
the  project  is  approved,  the  BLM  will 
issue  a  Right-ofrWay  Grant  under 
section  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

DATES:  Comments  will  be  accepted 
through  February  25, 1994.  Public 
Scoping  Meetings  will  be  held  at  the 
Jeffrey  Center,  Third  and  Spruce  Streets, 
Rawlins;  Wyoming  on  February  2, 1994, 
at  7  p.m.  and  on  February  3, 1994,  at  the 
Alb^y  Country  Public  library.  Large 
Meeting  Room,  310  S.  8th  Street, 
Laramie,  Wyoming,  at  7  p.m.  • 
ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Rawlins 
District  Office,  Walter  E.  George,  Project 
Leader,  1300  3rd  Street,  P.O.  Box  670, 
Rawlins.  WY  82301,  or  Bonneville 
Power  Administration  (BPA),  Office  of 
Energy  Resources  (R&E),  Richard  Stone, 
Environmental  Spiecialist,  P.O.  Box 
3621,  Portland,  OR  97208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Walter  E. 
George.  Project  Leader,  1300  3rd  Street, 
P.O.  Box  670,  Rawlins,  WY  82301, 
phone  number  (307)  324-7171  or 
Bonneville  Power  Administration, 
Richard  Stone,  Environmental 


Specialist,  P.O.  Box  3621,  Portland,  OR 
97208,  phone  number  (503)  230-3797. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Windpower  proposes  to  construct  a  500 
megawatt  (MW)  Wind  Energy  Project  to 
be  located  on  Foote  Creek  Rim  and 
Simpson  Ridge  in  Clarbon  County, 
Wyoming.  The  project  area  is  located 
approximately  40  miles  (64.35  Km) 
southeast  of  Rawlins  and  40  miles 
(64.36  Km)  northwest  of  Laramie, 
Wyoming.  The  Foote  Creek  Rim  portion 
is  in  all  or  portions  of  approximately  10 
sections  in  Townships  19N  and  20N, 
Ranges  78W  and  79W  north  and  west  of 
Arlington.  Access  to  the  Foote  Creek 
Rim  site  is  from  1-80  and  State  Highway 
13.  The  Simpson  Ridge  portion  is  in  all 
or  portions  of  92  sections  in  Townships 
20N,  21N,  and  22N.  Ranges  80W  and 
8lW.  south  of  Hanna.  Access  to  the 
Simpson  Ridge  portion  is  from  1-80  and 
State  Highway  287  and  State  Highway 
72.  Land  ownership  in  the  project  area 
is  approximately  62%  private,  28% 
Public  (administered  by  BLM),  and  l0% 
State  of  Wyoming. 

The  project  will  be  constructed  in 
phases  over  a  10-12  year  period.  The 
first  phase,  involving  75  MW  of 
electrical  power  generated  by 
approximately  215  Wind  Turbine 
Generators  (VH’Gs),  would  be 
constructed  on  Foote  Oeek  Rim  in 
1995-96.  Later  phases  would  involve 
50MW  (approximately  75  WTGs/50 
MW)  increases  per  year,  as  utility 
contracts  are  approved,  until  the  500 
MW  capacity  is  reached  (for  a  total  of 
1,390  WTGs).  Ancill^  facilities 
include,  but  are  not  limited  to:  above 
and  below-ground  electric  and 
communication  lines,  access  roads, 
substations,  control/maintenance 
building  and  transformer  sites.  The 
Bonneville  Power  Administration, 
Department  of  Energy,  a  Cooperating 
Agency  for  the  EIS,  will  execute  a  power 
output  contract  to  purchase  25  MW  of 
electricity  from  the  project  vmder 
element  2b  of  BPA’s  Resource  Supply 
Expansion  Program.  The  Foote  Creek 
Rim  phase  of  the  project  would  meet 
this  requirement. 

The  wind  turbines  will  be  erected  on 
80  to  120  ft  (24  to  37  m)  lattice  towers 
with  height  determined  by  specific 
meteorological  and  geographic 
characteristics.  The  WTGs  are  variable 
speed,  up-wind,  three-fiberglass-bladed 
machines  with  a  rotor  diameter  of  108 
ft  (33  m).  The  WTCJs  will  be  spaced 
approximately  162  to  216  ft  (49  to  66  m) 
apart  with  approximately  1,080  to  1,620 
ft  (329  to  494  m)  between  each  row. 

Two  potential  electrical  utility 
interconnections  are  proposed.  The  first 
is  with  the  PacifiCorp  230  kV  system  at 
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the  Miner’s  substation  at  Hanna,  WY.  A 
wood  pole  230  kV  line  would  be  erected 
from  the  project  site  northwest, 
approximately  25  mi  (40  Km),  to  the 
Miner’s  substation.  The  second 
proposed  interconnection  would  be 
with  the  Western  Area  Power 
Administration’s  parallel  115  kV  lines  at 
a  site  in  T21N,  R77W,  Sec.  34.  A 
transmission  line  of  approximately  7  mi 
(11  Km)  would  extend  from  the  project 
site  northeast  to  the  proposed  tap 
substation. 

Dated:  January  3, 1994. 

Ray  Brubaker, 

State  Director. 

[FR  Doc.  94-349  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  4310-22-M 


[AK-930-^10-02-2410-P] 

Availability  of  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement;  Fort 
Greely,  Alaska 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability  of  Fort 
Greely  Proposed  Resource  Management 
Plan  and  Final  Environmental  Impact 
Statement. 

SUMMARY:  Pursuant  to  the  Military 
Lands  Withdrawal  Act  of  1986  (Pub.  L. 
99-606),  the  Department  of  the  Interior, 
Bureau  of  Land  Management,  Steese/ 
White  Mountains  District  has  prepared 
a  Proposed  Resource  Management  Plan 
(PRMP)/Final  Environmental  Impact 
Statement  (FEIS)  for  the  Fort  Greely 
military  withdrawal,  which  is  located 
near  Delta  Junction,  Alaska,  southeast  of 
Fairbanks.  The  U.S.  Army’s  6th  Infantry 
Division  (Light)  assisted  in  drafting  the 
plan.  The  document  addresses  planning 
for  nonmilitary  use  of  the  withdrawal.  It 
addresses  questions  such  as  access, 
recreation,  timber  and  fuel  wood 
harvesting,  and  wildlife  habitat  and 
cultural  resource  protection.  Although 
mining  is  discussed,  none  would  be 
allowed  in  the  inunediate  future 
because  of  potential  conflicts  with  the 
military’s  mission. 

DATES:  Protests  on  the  PRMP/FEIS  must 
be  postmarked  by  February  15, 1994. 
ADDRESSES:  Protests  on  the  PRMP/FEIS 
should  be  sent  to:  Bineau  of  Land 
Management,  Division  of  Planning  and 
Environmental  Coordination  (WC)-760), 
1849  C  Street  NW.  (406  L  St.), 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker,  Military  Withdrawals  Planning 
Team  Leader,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 


W.  7th  Avenue,  Anchorage,  Alaska 
99513;  phone  (907)  271-3369. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  is  available  by  contacting 
Jim  Ducker  at  the  address  or  phone 
number  listed  above. 

The  Proposed  Plan  refines  the 
Preferred  Alternative  presented  in  the 
Draft  Resource  Management  Plan/Draft 
Environmental  Impact  Statement 
(DRMP/DEIS).  These  refinements  are  the 
result  of  comments  from  the  public  and 
the  availability  of  information 
developed  since  the  distribution  of  the 
draft. 

The  PRMP/FEIS  describes  the 
Proposed  Plan  and  its  impacts  in  full 
and  presents  summaries  of  five 
alternatives  and  their  impacts.  Complete 
descriptions  of  the  alternatives  and  their 
impacts  can  be  found  in  the  DRMP/DEIS 
which  are  available  at  the  main  public 
libraries  in  Fairbanks,  Delta  Junction, 
and  Anchorage,  and  at  the  Steese/White 
Mountains  District  Office  in  Fairbanks 
and  the  Alaska  State  Office  in 
Anchorage. 

Dated:  December  29, 1993. 

Roger  Bolstad, 

District  Manager,  SteeseAVhite  Mountains 
District. 

[FR  Doc.  94-417  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  4310^A-P 


[AK-93a-441(M)2-2410-Pl 

Availability  of  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement;  Fort 
Wainwright,  Alaska 

agency:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability  of  Fort 
Wainwright  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impiact  Statement. 

SUMMARY:  Pursuant  to  the  Military 
Lands  Withdrawal  Act  of  1986  (Pub.  L. 
99-606),  the  Department  of  the  Interior, 
Bureau  of  Land  Management,  Steese/ 
White  Mountains  District,  has  prepared 
a  Proposed  Resource  Management  Plan 
(PRMP)/Final  Environmental  Impact 
Statement  (FEIS)  for  the  portion  of  the 
Fort  Wainwright  military  withdrawal 
known  as  the  Yukon  Maneuver  Area. 
This  tract  is  southeast  of  Fairbanks,  and 
adjacent  to  and  east  and  north  of  Eielson 
Air  Force  Base.  The  U.S.  Army’s  6th 
Infantry  Division  (Light)  assisted  in 
drafting  the  plan.  The  document 
addresses  planning  for  nonmilitary  use 
of  the  withdrawal.  It  addresses 
questions  such  as  access,  recreation, 
timber  and  fuel  wood  harvesting,  and 
wildlife  habitat  and  cultural  resource 


protection.  Although  mining  is 
discussed,  none  would  be  allowed  in 
the  immediate  future  because  of 
potential  conflicts  with  the  military’s 
mission. 

DATES:  Protests  on  the  PRMP/FEIS  must 
be  postmarked  by  February  15, 1994. 
ADDRESSES:  Protests  on  the  PRMP/FEIS 
should  be  sent  to;  Bureau  of  Land 
Management,  Division  of  Planning  and 
Environmental  Coordination  (WO-760), 
1849  C  Street  NW.  (406  L  St.), 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker,  Military  Withdrawals  Planning 
Team  Leader,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  Anchorage,  Alaska 
99513;  phone  (907) 271-3369. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  is  available  by  contacting 
Jim  Ducker  at  the  address  or  phone 
number  listed  above. 

The  Proposed  Plan  refines  the 
Preferred  Alternative  presented  in  the 
Draft  Resource  Management  Plan/E)raft 
Environmental  Impact  Statement 
(DRMP/DEIS).  These  refinements  are  the 
result  of  comments  from  the  public  and 
the  availability  of  information 
developed  since  the  distribution  of  the 
draft. 

The  PRMP/FEIS  describes  the 
Proposed  Plan  and  its  impacts  in  full 
and  presents  siunmaries  of  five 
alternatives  and  their  impacts.  Complete 
descriptions  of  the  alternatives  and  their 
impacts  can  be  found  in  the  DRMP/DEIS 
which  are  available  at  the  main  public 
libraries  in  Fairbanks  and  Anchorage 
and  at  the  Steese/White  Moimtains 
District  Office  in  Fairbanks  and  the 
Alaska  State  Office  in  Anchorage. 

Dated:  December  29, 1993. 

Roger  Bolstad, 

District  Manager,  Steese/White  Mountains 
District. 

[FR  Doc.  94-416  Filed  1-7-94;  8:45  amj 
BILUNQ  CODE  4310-gA-P 


National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  special  meeting  will  be  held  at 
10:00  a.m.,  Sattirday,  January  22, 1994, 
at  Ferry  Hill  headquarters,  16500 
Shepherdstown  Pike,  Route  34,  West, 
Sharpsburg,  Maryland. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
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development  of  the  Chesapteake  and 
Ohio  Oanal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman,  Washington,  DC 
Ms.  Diane  C.  ElHs,  Brunswick,  Maiyland 
Brother  James  T.  Kirkpatrick,  F.S.C., 
Cumberland,  Maryland 
Ms.  Anne  L.  Conner,  Cumberland, 
Maryland 

Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Mr.  George  M.  Wykoff,  Jr.,  Cumberland, 
Maryland 

Mr.  Rockwood  H.  Foster,  Washington, 
DC 

Mr.  Barry  A.  Passett,  Washington,  DC 
Mrs.  Jo  Reynolds,  Potomac,  Maryland 
Ms.  Nancy  C  Long,  Glen  Echo, 

Maryland 

Ms.  Mary  Elizabeth  Woodward, 
Shepherdstown,  West  Virginia 
Dr.  James  H.  Gilford,  Frederick, 
Maryland 

Mr.  Edward  K.  Miller,  Hagerstown, 
Maryland 

Mrs.  Sue  Ann  Sullivan,  Williamsport, 
Maryland 

Mr.  Terry  W.  Hepburn,  Hancock, 
Maryland 

Mr.  Laidley  E.  McCoy,  Charieston,  West 
Virginia 

Ms.  Jo  Ann  M.  Spevacek,  Burke, 

Virginia 

Mr.  Charles  J.  Weir,  Falls  Church, 
Virginia 

The  puipose  of  this  special  meeting  is 
to  hear  the  recommendation  of  the 
special  committee  on  the  Cumberland 
Environmental  Impact  Statement  (EIS) 
and  reach  a  decision  on  a  formal 
position  on  the  EIS. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  die  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matter  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent,  CflcO  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsbuig, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpstmrg,  Maryland. 

Dated:  December  28, 1993. 

Chiysandra  L.  Walter, 

Regional  Director^  National  Capital  Region. 
|FR  Doc.  94-404  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  431(l-70-M 


Bureau  of  Reclamation 

[Docket  No.  93-29700] 

Environmental  Impact  Statement 
Related  to  New  Rules  and  Regulations 
for  implementing  the  Reclamation 
Reform  Act  of  1982 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  additional  meeting. 

SUMMARY:  The  Bureau  of  Reclamation  is 
amending  the  notice  of  intent  published 
in  58  FR  64336,  Dec.  6, 1993  to  add  a 
scoping  meeting  in  Boise,  Idaho. 

DATE  AND  ADDRESS:  This  additional 
scoping  meeting  is  scheduled  for: 

•  Boise,  Idaho;  January  24. 1994, 
Bureau  of  Reclamation’s  Regional 
Office,  room  204, 1150  Norffi  Curtis 
Road.  1  p.m.  to  3  pan. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Rusty  Schuster,  Attention:  D-5604, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver  CO  80225.  To  be  placed  on  a 
mailing  list  for  any  subsequent 
information,  either  write  Mr.  Schuster 
or  telephone  (303)  236-1061,  extension 
237. 

Dated:  January  4, 1994. 

J.  William  McDonald, 

Assistant  Commissioner — Resources 
Management. 

[FR  Doc.  94-450  Filed  1-7-94;  8:45  am) 
BILLING  CODE  4310-a4-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  55  (Sub-No.  93)] 

Passenger  Operations  toy  Mexican 
Motor  Carriers — Implementation  of 
North  American  Free  Trade  Agreement 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  purpose  of  this  Notice  is 
to  announce  implementation  of  the 
provisions  of  the  first  phase  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  relating  to  land  transportation. 
Effective  January  1, 1994,  the  • 
Commission  will  accept  and  prixess 
applications  by  Mexican  passenger 
carriers  for  operating  authority  to 
provide  charter  and  tour  bus  service 
across  the  United  States-Mexico 
International  Border  line  into  the  United 
States. 

DATES:  The  policy  announced  here  will 
apply  to  applications  filed  on  or  after 
January  1. 1994.  (Comments  must  be 
filed  by  January  IB.  1994. 


ADDRESSES:  Send  comments  referring  to 
Ex  Parte  No.  55  (Sub-No.  93)  to:  Offi^ 
of  the  Secretary,  Case  Contr^  Branch, 
Interstate  Commerce  Ccunmission, 
Washington,  DC  20423, 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  O’Malley  (202)  927-6292,  or 
Richard  B.  FeWer  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Bus  Regulatory  Reform  Act  of 
1982  (codified  at  49  U.S.C.  10922(1)) 
imposed  a  2-year  moratorium  (subject  to 
renewal)  on  die  Commission’s  issuance 
of  new  grants  of  operating  authority  to 
motor  carriers  domiciled  in  or  owned  or 
controlled  by  persons  of  Mexico  or 
Canada.  Under  this  statute,  the 
President  has  the  authority  to  remove  or 
modify  the  moratorium  if  he  determines 
it  to  be  in  the  national  interest,  that  is. 
if  overriding  economic  or  foreign  policy 
considerations  make  such  an  action 
advisable,  or  if  a  negotiated  settlement 
with  one  country  or  the  other  can  be 
reached.  Under  the  moratorium,  the 
President  must  notify  the  Congress  in 
writing  60  days  before  the  date  on 
which  the  removal  or  modification  is  to 
take  effect 

Shortly  after  it  went  into  effect,  the 
President  exercised  his  authority  and 
removed  the  moratorium  with  respect  to 
Canada.  The  President  indicated  in  a 
memorandum  to  the  United  States 
Trade  Representative  that  the  United 
States  and  Canada  had  reached  a 
bilateral  understanding  that  would 
ensure  fair  and  equitable  treatment  for 
both  U.S.  and  Mexican  motor  carriers  on 
both  sides  of  the  International  BcHindary 
line.  47  FR  54053. 

The  moratorium  remained  in  place  for 
Mexican  motor  carriers  because  the 
Mexican  Government  continued  to 
restrict  U.S.  motor  carriers’  access  to 
Mexica  Under  the  terms  of  the  statute, 
the  President  extended  the  moratorium 
for  2-year  periods  in  1984, 1986, 1988, 
1990,  and,  most  recently,  in  1992.  On 
November  3, 1993,  however,  in  a 
Statement  of  Administrative  Action,  the 
President  gave  notice  to  Congress  that 
he  would  Hit  the  moratorium  with 
respect  to  Mexican  charter  and  other 
tour  services  on  NAFTA’s  eflective  date, 
that  is,  on  January  1, 1994.i 

Under  NAFTA,  the  moratorium  will 
be  lifted  in  phases.2  The  schedule  of 
liberalization  is  as  follows: 

1  This  satisfies  the  60-day  notice  period  called  for 
under  49  U.S.C.  10922(1).  In  any  event,  Congress, 
in  approving  NAFTA,  specifically  consented  to  the 
President’s  modifying  the  moratorium  as 
announced  on  November  3, 1993. 

*The  NAFTA  schedule  of  liberalization  does  not 
remove  afi  barriers  for  Mexican  motor  carrier 
op>eration8  in  the  United  States.  The  mccatoriiim 
will  remain  in  place  for  Mexican  carriers  in  the  one 
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1.  Upon  entry  into  force  of  NAFTA,  for 

access  by  Mexican  charter  and  tour 
bus  operators; 

2.  Three  years  after  signature  of  NAFTA, 

for  access  by  Mexican  motor 
property  carriers  into  United  States 
border  States,  and  for  establishing 
companies  to  distribute 
international  cargo  within  the 
United  States; 

3.  Three  years  after  entry  into  force,  for 

access  by  Mexican  regular-route 
passenger  carriers; 

4.  Six  years  after  entry  into  force,  access 

for  cross-border  operations  by 
Mexican  motor  property  carriers. 

In  Phase  1  of  NAFTA,  Mexican 
domiciled  or  owned  or  controlled 
passenger  carriers  may  now  apply  for 
authority  under  49  U.S.C.  10922(c)  to 
transport  passengers  in  charter  and  tour 
bus  service  in  the  United  States  in 
foreign  commerce,  that  is,  the  service 
must  begin  or  end  in  Mexico  (or 
Canada).  Wholly  domestic  interstate 
operations  in  the  United  States  cannot 
be  authorized  or  permitted. 

NAFTA  authonzes  the  granting  of 
authority  for  charter  operations  and  tour 
bus  service  only.  By  statute,  we  may 
authorize  motor  common  carriers  of 
passengers  to  operate  over  either  regular 
or  irregular  routes,  but  irregular-route 
services  must  be  limited  to  charter  and 
special  operations.  Regular-route 
operations  ordinarily  involve  the 
expeditious  transportation  of  passengers 
between  fixed  termini,  over  defined 
routes  and  according  to  established  ' 
schedules.  Charter  operations,  on  the 
other  hand,  ordinarily  contemplate 
providing  transportation  for  a  group, 
assembled  by  someone  other  than  ^e 
carrier,  which  group  contracts  for  the 
exclusive  use  of  certain  equipment  for 
the  duration  of  a  particular  trip  or  tour. 
Generally,  a  flat  rate  for  the  use  of  the 
vehicle  is  charged,  on  either  a  “mileage” 
or  an  “hourly”  basis,  and  the  passengers 
travel  together  for  the  entire  trip. 

As  we  recognized  most  recently  in 
Adirondack  Transit  Lines.  Inc. — 
Adirondack  Trailways,  8  I.C.C.2d  330, 
334  n.5  (1992),  special  operations 
originally  were  described  as  services 
rendered  (generally  on  weekends, 
holidays,  or  other  special  occasions)  to 
a  number  of  passengers  that  the  carrier 
itself  has  assembled  into  a  travel  group 
through  its  own  sales  of  a  ticket  to  each 
individual  passenger  covering  a 
particular  trip  or  tour.  Fordham  Bus 
Corp.  Common  Carrier  Application,  29 

M. C.C.  293,  297  (1941).  In  AsburyPark- 

N. Y.  Transit  Corp.  v.  Bingler  Vacation 
Tours.  62  M.C.C.  731,  740  (1954) 


area  that  was  not  liberalized,  namely,  point  to  point 
carriage  of  aomestic  cargo  in  the  United  States. 


[Bingler],  aff  d  sub  nom.  Bingler 
Vacation  Tours  v.  United  States,  132  F. 
Supp.  793  (D.  N.J.  1955),  affd  per 
curiam,  350  U.S.  921  (1955),  though,  the 
Commission  adopted  the  position  that 
“special  operations”  is  a  catchall 
classification,  which  may  include 
almost  anything  that  is  neither  charter 
operations  nor  the  usual  operations  of  a 
regular-route  carrier. 

Accordingly,  “tour  service”  is  only 
one  form  of  special  operations,  as  the 
Commission  discussed  in  Passenger 
Transportation  in  Special  Operations, 

112  M.C.C.  160, 165-67, 171-74  (1970), 
which  clearly  distinguishes  the 
requirements  of  “tour  service”  from 
those  of  ordinary  special  operations. 
Thus,  under  the  Bingler  criterion,  to 
constitute  a  “tour  service”,  the  ceurier 
must  furnish  something  substantial  in 
addition  to,  or  different  from,  bare 
expeditious  transportation  between  two 
points.  This  contemplates  a  common 
interest  of  passengers  visiting  a 
particular  placets)  or  event(s)  and  does 
not  include  ordinary,  point-to-point 
transportation,  over  either  regular  or 
irregular  routes.3  It  appears  that  the 
“tour  service”  that  NAFTA  is  intended 
to  cover  is  this  type  of  special 
operations. 

Accordingly,  certificates  that  we  issue 
to  Mexican  carriers  will  usually  be 
filmed,  in  accord  with  our  usual 
practices  with  regard  to  such 
authorities,  to  authorize  service 
Over  irregular  routes,  in  foreign 
commerce,  transporting  passengers,  in 
charter  operations  and  in  special 
operations,  in  tour  service,  between 
orts  of  entry  on  the  international 
oundary  between  the  U.S.  and  Mexico, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except 
Alaska  and  Hawaii). 

Because  this  notice  is  occasioned  by 
a  partial  lifting  of  the  moratorium,  no 
special  rules  or  rulemaking  are 
necessary.  The  same  application 
procedure  and  regulations  apply  to 
Mexican  and  United  States  carriers 
alike.  For  example,  carriers  must  abide 
by  all  U.S.  Department  of 
Transportation  safety  regulations, 
comply  with  the  Commission’s 
insurance  requirements  (49  U.S.C. 
10927),  publish  and  file  with  the 
Commission  applicable  tariffs  (49  U.S.C. 
10761, 10762),  and  file  with  the 
Commission  agents  for  service  of 
process  (49  U.S.C.  10330).  We  will. 


3  Special  operations  that  are  not  “tour  services” 
might  include,  for  example,  limousine  services  in 
which  door-to-door  service  is  provided,  over 
irregular  routes  (according  to  the  specific  locations 
to  be  served  on  any  particular  trip),  to  and  from  any 
point  in  a  given  territory.  Such  services  will  not  be 
authorized  by  authority  to  provide  “tour  service”. 


however,  provide  a  short  comment 
period  to  enable  interested  persons  to 
submit  written  views,  arguments  or 
representations  regarding  this  subject. 
Because  we  have  little  or  no  discretion 
in  this  area,  we  do  not  contemplate  a 
subsequent  decision  unless  we  receive 
comments  raising  substantial  issues  it 
would  be  helpful  or  necessary  to 
address.  Notice  of  this  proceeding  will 
be  published  in  the  Federal  Register 
and  the  ICC  Register  and  interested 
parties  will  have  7  days  from  the  date 
of  publication  to  comment. 

Finally,  the  current  application  form 
OP-1  requires  all  applicants  for  ICC 
operating  authority  to  certify  that  they 
are  not  domiciled  in  Mexico  or  owned 
or  controlled  by  persons  of  Mexico.  We 
will  modify  that  certification 
requirement  when  we  revise  the 
application  form.  For  the  present, 
Mexican  charter  and  special  operations 
applicants  should  either  disregard  the 
certification  section,  or  simply  indicate 
“not  applicable.”  Applicants  not 
completing  the  certification 
affirmatively  will  receive  charter  and 
special  operations  tour  service  authority 
limited  to  movements  in  foreign 
commerce. 

Decided:  December  30,  1 993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chairman  Simmcns,  Commissioners 
Phillips  and  Philbin. 

Sidney  L.  Strickland,  Jr., 

Secretoiy. 

[FR  Doc  94-503  Filed  1-7-94;  8:45  am) 
BILUNQ  COOC  703S-01-P 


[Finance  Docket  No.  32446] 

Soo  Line  Railroad  Co.— Trackage 
Rights— Over  a  Line  of  Chicago, 
Central  and  Pacific  Railroad  Co.  in 
Rockford,  IL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343-11345,  the  acquisition 
by  Soo  Line  Railroad  Company  of 
temporary  overhead  trackage  rights  over 
approximately  4  miles  of  Chicago, 
(Central  and  Pacific  Railroad  Company 
rail  line  in  Rockford,  IL,  subject  to 
conditions. 

DATES:  The  exemption  became  effective 
on  January  6, 1994.  Petitions  to  reopen 
must  be  filed  by  January  31, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32446  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
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petitioner’s  representatives,  Terence  M. 
Hynes  and  Molly  A.  Meegan,  Sidley  & 
Austin,  1722  Eye  Street,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610;  TDD 
for  the  hearing  impaired:  (202)  927- 
5721. 

SUPPIjEMENTARY  INFORMATION: 

Additional  informatioQ  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  hill  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  tlw  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided;  lanuary  5, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
SinunoDS,  and  Philbin. 

Sidiiey  L.  Strickland,  )r.. 

Secretary. 

IFR  Doc.  94-609  Filed  1-7-94;  8:45  am) 
BIUJNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Anti^ust  Division 

Corporation  for  Open  Systems 
International;  Notice  Pursuant  to  the 
National  Cooperative  Research  and 
Production  Act  of  1993 

Notice  is  hereby  given  that,  on 
October  20, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C  4301  et  seq.  (“the  Act’’),  the 
Corporation  for  Open  Systems 
International  (“COS’’)  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act’s 
provisions  limiting  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
(1)  Electric  Power  Research  Institute, 
Inc.,  Palo  Alto.  CA,  became  a  member  of 
COS  on  July  23. 1993;  (2)  Xerox 
Corporation  and  the  Foxboro  Company 
ceased  membership  in  COS  effective 
August  2, 1993  and  August  31, 1993. 
respectively;  (3)  COS  was  advised  that 
the  name  of  Defense  Communications 
Agency,  a  member  of  COS,  was  changed 
to  Defmse  Information  Sjrstems  Agency; 
(4)  COS  was  advised  that  the  name  of 
Honeywell  Bull,  a  member  of  COS,  was 
changed  to  Bull  HN  Information 
Systems,  Inc.;  and  (5)  COS  was  advised 


that  Control  Data  Corporation,  a  member 
of  COS,  has  been  reorganized  and  that 
its  membership  in  COS  would  be 
continued  by  Cfontrol  Data  Systems,  Inc. 

On  May  14. 1986.  COS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  Tlie  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  11, 1986,  (51  FR  21260). 

The  last  notification  was  filed  with 
the  Department  on  July  20, 1993.  A 
notice  was  publi^ed  in  the  Federal 
Roister  pursuant  to  section  6(b)  of  the 
Act  on  September  23. 1993  (58  FR 
49527). 

Joseph  H.  Widmar, 

Director  of  Opaations,  Antitrust  Division. 

[FR  Doc.  94-492  Filed  1-7-94;  8:45  am] 
BILLMO  OOOC  44)0-ei-M 


LIBRARY  OF  CONGRESS 

Cc^iyiight  Office 
pocket  No.  RM  93-13] 

Geneie)  Provisions  -  Copyright 
Restoration  of  Certain  Mexican  and 
Canadian  Works 

AGENCY:  Copyright  Office;  Library  of 
Congress. 

ACTION:  Notice  of  policy  decision. 

SUMMARY:  The  Copyright  Office 
publishes  this  notice  to  inform  the 
public  that  the  North  American  Free 
Trade  Agreement  which  entered  into 
force  on  January  1, 199‘4,  and  its 
implementing  legislation  (Pub.  L.  No. 
103-182)  authorizes  the  Copyright  Office 
to  establish  procedures  for  copyright 
restoration  of  certain  works  first  fixed  or 
published  in  Mexico  or  Canada  after 
January  1, 1978  and  before  March  1, 
1989.  ’This  notice  is  intended  to 
summarize  the  content  of  that 
legislation.  Copyright  owners  of  affected 
works  must  file  a  statement  of  intent 
with  the  Copyright  Office  to  restore 
copyright  for  eligible  works;  details  of 
new  procedures  to  file  these  statements 
will  be  publi^ed  within  the  next  60 
days. 

FOR  FURTHER  MFOfMATION  CONTACT:Eric 
Schwartz,  Policy  Planning  Advisor, 
Copyright  Office.  Library  of  Congress, 
Washii^rni,  D.C.  20540.  Telephone: 
(202)  707-8350.  Fax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  The  North 
American  Free  Trade  Agreemmt  and 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (Pub.  L. 
No.  103-182)  provide  for  the  restoration 
of  copyright  for  certain  works  that  are 
currently  in  the  public  domain  in  the 


United  States.  Under  new  section  104A 
of  title  17,  cojjyright  protection  may  be 
restored  for  certain  motion  pictures  that 
were  first  fixed  or  published  in  Mexico 
or  Canada,  and  any  work  included  in 
such  motion  pictures'  that  was  first  fixed 
or  published  with  these  motion 
pictures,  if  the  work  “entered  the  public 
domain  in  the  United  States  because  it 
was  fiirst  published  on  or  after  January 
1, 1978,  and  befdre  March  1, 1989. 
without  the  notice  required  by  sections 
401, 402,  or  403  of  (title  17],  the  absence 
of  which  has  not  been  excused  by  the 
operation  of  section  405  of  [title  17],  as 
such  sections  were  in  effect  during  that 
period.”  17  U.S.C.  104A(a)  (1993).  A 
motion  pirture  or  underlying  work 
(such  as  original  music  or  dramatic  text 
embodied  in  the  motion  picture) 
meeting  these  requirements  “shall  have 
copyri^t  protection  under  (title  17]  for 
the  remainder  of  the  term  of  copyright 
protection  to  which  it  would  have  been 
entitled  in  the  United  States  had  it  been 
published  with  such  notice.’’  Id. 

Cop)rright  owners  of  qualifying  works 
must  file  a  “statement  of  intent’’  with 
the  Copyright  Office  between  January  1, 
1994  (ffie  date  on  which  the  A^eement 
entered  into  force)  and  January  1, 1995 
to  notify  the  public  of  their  intent  to 
restore  copyright  protection  for  these 
works  in  the  United  States.  After 
January  1, 1995,  the  Copyright  Office 
must  publish  in  the  Federal  Register,  the 
list  of  works  for  which  statements  have 
been  filed  and  whicb  are  determined  to 
be  properly  qualified  for  protection.  The 
restoration  of  copyright  protection  for 
these  works  will  ^  provided  at  that 
time  in  accordance  with  section  104A  of 
title  17.  Section  104A(c)  of  title  17 
provides  that  persons  who  are  copying, 
performing  or  selling  copies  of  such 
works  may  continue  such  activities  for 
a  period  of  one  year  following 
publication  of  the  1995  Federal  Register 
notice.  This  exemption  applies  only  to 
copies  produced  or  acquir^  before  the 
date  of  enactment  of  the  implementing 
legislation  (December  8, 1993). 

Within  the  next  60  days,  the 
Copyright  Office  will  announce  in  the 
Federal  Register  the  procedures 
necessary  to  file  a  “statement  of  intent” 
with  the  Office,  including  the  applicable 
statements  and  materials  that  must  be 
submitted.  In  the  meantime,  copyright 
owners  and  other  interested  parties  can 
contact  Eric  Schwartz,  Policy  Planning 
Advisor,  Copyright  Office,  at  (202)  707- 
8350,  for  additional  information. 
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January  3, 1994. 

Barbara  Ringer, 

Acting  Register  of  Copyrights. 

James  H.  Billington, 

The  Librarian  of  Conffess. 

(FR  Ooc  94-441  Filed  l-7'94;8;45am] 
BlUINQ  CODE:  MtMITF 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Wednesday  and 
Thursday,  January  19-20, 1994,  at  the 
Madison  Hotel,  15th  &  M  Streets, 
Northwest,  Washington,  DC 
The  Full  Commission  will  convene  at 
9  a.m.  on  each  day  in  Executive 
Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 

Executive  Director. 

(FR  Doc.  94-209  Filed  1-7-94;  8:45  am) 
BILUNG  CODE  6820-BW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office — John  J.  Lane, 
(202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exdiange 
Commission,  Office  of  Filings, 
Information  and  Consumer 
Services,  Washington,  DC  20549. 
Extension 
Rule  19d-2 
File  No.  279-204 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  34501  et  seq.],  the  Securities 
and  Exchange  Commission 
(“Commission")  has  submitted  for 
extension  of  Office  of  Management  and 
Budget  approval  Rule  19d-2  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78  et  seq.].  Rule  19d-2  prescribes 
the  form  and  content  of  applications  to 
the  Commission  for  stays  of  final 
disciplinaiy  sanctions  and  summary 
actions  of  self-regulatory  organizations. 
It  is  anticipated  that  approximately  30 
respondents  will  spend  a  total  of  90 
hours  complying  with  Rule  19d-2. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  John  J.  Lane, 


Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  I)C  20549  and 
Gary  Waxman,  Clearance  Officer,  Office 
of  Management  and  Budget,  (3235- 
0205),  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  3, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-482  Filed  1-7-94;  8:45  am) 
BILLINQ  CODE  8010-41-M 


[Release  No.  34-33410;  File  No.  SR-Phlx- 
93-62] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Discount  of  Its 
Transaction,  Comparison  and  Floor 
Brokerage  Transaction  and 
Assessment  Fees  for  November  29, 
1993  to  December  31, 1993 

January  4, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  20. 1993, 
the  Philadelphia  Stock  Exchange.  Inc. 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgauization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  CSiange 

The  Phlx  proposes  to  discount  its 
transaction,  comparison  and  floor 
brokerage  transaction  and  assessment 
fees  encompassing  all  transactions 
executed  on  the  Phlx  in  equities,  equity 
options,  index  options  and  foreign 
currency  optiotis  on  the  Phlx  for  the 
billing  cycle  beginning  settlement  date 
November  29, 1993,  to  settlement  date 
Elecember  31, 1993.  Tlie  discount  shall 
be  a  33  percent  reduction  across-the- 
board  for  all  fees,  charges  and 
assessments  as  describe  above.' 


'  The  Phlx  proposes  to  discoiuU  the  following 
fees,  charges  and  assessments:  Equity  Transaction 
Value  Ch^e:  Equity  Floor  Brokerage  Assessment: 
Equity  Floor  Brokerage  Transaction  Fee:  Option 
Comparison  Charge:  Option  Transaction  Charge: 
Option  Floor  Brokerage  Assessment:  Floor 
Brokerage  Transaction  Fee;  %tion  Comparison 
Charge;  Option  Transaction  Charge:  Option  Floor 
Brokerage  Assesament:  Floor  Broker  Transaction 
Fee;  Option  Comparison  Charge:  Option 
Transaction  Charge;  Option  Floor  Brokerage 


n.  Self-regulalmy  Orgaoization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s  * 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  discount  its 
transaction,  comparison  aiui  floor 
brokerage  transaction  and  assessment 
fees  encompassing  all  transactions 
executed  on  the  Phlx  in  equities,  equity 
options,  index  options  and  foreign 
currency  options  on  the  Phlx  for  the 
billing  cycle  beginning  settlement  date 
November  29, 1993,  to  settlement  date 
December  31, 1993.  The  discount  shall 
be  a  33  percent  reduction  across-the- 
board  for  all  fees,  charges  and 
assessments  as  describe  above  for  the 
limited  period  from  November  29, 1993, 
to  December  31, 1993  (Phlx’s  final 
month’s  billing  cycle)  in  recognition  of 
record  volume  and  cost  efficiencies 
anticipated  to  continue  through 
December.  In  this  regard,  discounts  will 
not  apply  to  non-transaction  related  fees 
and  charges  such  as  the  floor  facilities 
fees,  booth  and  post  rental  fees,  as  well 
as  membership  dues,  etc. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities.  The  proposed  fee  schedule 
change  also  aligns  service  fees  more 
closely  to  the  cost  of  providing  those 
services. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


Assessment;  Floor  Broker  Transaction  Fee;  Option 
Compiarison  Charge;  Option  Transaction  Charge; 
Option  Floor  Brokerage  Assessment:  Floor  Broker 
Transaction  Fee:  and  Vokuae  Discount  For 
Currency  Option  Transaction  Charge  Activity. 


I 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  burn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  emd  copying  at 
the  Commission’s  Pubfic  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-93-62  and  should  be 
submitted  by  January  28, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc  94-430  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  801<M>1-M 


SMALL  BUSINESS  ADMINISTRATION 
DSC  Ventures  II,  LP 

[License  No.  09/09-0391] 

Surrender  of  License 

Notice  is  hereby  given  that  DSC 
Ventures  H,  LP,  20111  Stevens  Creek 
Boulevard,  Cupertino,  California  95014, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 

DSC  Ventures  II,  LP  was  licensed  by 
the  Small  Business  Administration  on 
March  1, 1991. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  December  14, 1993, 
and  accordingly,  all  rights,  privileges, 
and  franchises  derived  therefrom  have 
been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated;  December  22, 1993. 

Charles  R.  Hertzberg, 

Associate  Administrator  for  Investment. 

(FR  Doc.  94-475  Filed  1-7-94;  8:45  am) 
BtLUNQ  CODE  8025-41-M 


[License*  01/01-0340] 

Monarch-Narragansett  Ventures,  Inc., 
Notice  of  License  Surrender 

Notice  is  hereby  given  that  Monarch- 
Narragansett  Ventures,  Inc.,  ("MNVI”), 
Monarch  Place,  1414  Main  Street, 
Springfield,  Massachusetts  01144,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (“the  Act”). 
MNVI  was  licensed  by  the  Small 
Business  Administration  on  December 
8, 1986. 

Under  the  Authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  3, 1933,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  6, 1993. 

Charles  R.  Hertzberg, 

Associate  Administrator  for  Investment. 

IFR  Doc  94-476  Filed  1-7-94;  8:45  am) 
BtLUNQ  CODE  e02S-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
December  30, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49337 

Date  filed:  December  30, 1993 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC31  Resp/P  1009  dated  November  5, 
1993 

North  &  Central  Pacific  Resos  r-1  to 
r-3 

TC31  Reso/P  1010  dated  November  5, 
1993 

TC3  (EXc.  Japan) — N.Amer. /Caribbean 
r-4  to  r-18 

TC31  Reso/P  1011  dated  November  5, 
1993 

Jap>an-North  America/Caribbean  r-19 
to  r-33 

TC31  Reso/P  1012  dated  November  5, 
1993 

TC3-Central/ South  America  Resos  r- 
34  to  r-45 

Proposed  Effective  Date:  April  1, 1994 
Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 

IFR  Doc.  94-483  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  4«ia-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Fiied 
Under  Subpart  Q  During  the  Week 
Ended  December  30, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  fu^er 
proceedings. 

Docket  Number:  49339 

Date  Filed:  December  30, 1993 

Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  January  27, 1994 
Description:  Application  of 

Czechoslovak  Airlines,  pursuant  to 
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Section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  renewal 
of  its  permit  authority  so  as  to  permit 
CSA  to  continue  to  conduct  its 
(^)erations  to  and  from  the  United 
States  fully  in  accordance  with  the 
terms  of  the  Bilateral  Aviation 
Agreement  in  effect  between  the 
United  States  and  the  Czech  Republic 
(formerly  Czechoslovakia). 

Docket  Number:  49341 
Date  Filed:  December  30, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  27, 1994 
Description:  Application  of  Aries  Del 
Sur  Sociedad  Anonima  Transportes 
Aereos  De  Carga,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  the  issuance  of 
a  Foreign  Air  Carrier  Permit 
authorizing  it  to  engage  in 
nonscheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
Sao  Paulo  and  Rio  de  Janeiro,  Brazil, 
to  the  coterminal  points  Miami  and 
New  York  and  beyond  to  Montreal, 
Canada;  between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
Santiago,  Chile;  La  Paz,  Bolivia;  Lima, 
Peru;  Guayaquil  or  Quito,  Ecuador, 
and  Bogota,  Colombia;  to  the 
coterminal  points  Miami  and  New 
York;  between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
La  Paz,  Bolivia;  Lima,  Peru;  Guayaquil 
or  Quito,  Ecuador;  Bogota,  Colombia; 
and  Mexico  City,  Mexico;  to  the 
terminal  point  Los  Angeles;  and 
between  a  point  or  points  in 
Argentina,  via  the  intermediate  point 
Caracas,  Venezuela,  to  the  coterminal 
points  Miami  and  New  York:;  and  to 
engage  in  charter  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in 
Argentina  and  a  point  or  points  in  the 
United  States,  its  territories  and 
possessions,  and  between  a  point  or 
points  in  third  countries  and  a  point 
or  points  in  the  United  States,  its 
territories,  and  possessions. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-484  Filed  1-7-94;  8:45  am] 

BILUNC  CODE  4910-62-P 


Coast  Guard 
[CGD  91-202] 

RIN  211S-AE10 

Escort  Vessels  for  Certain  Oil  Tankers 
AGE^TCY:  Coast  Guard,  DOT. 


ACTRM:  Notice  of  availability. 

SUMMARY:  A  two-part  study  assessing 
the  capability  of  escwt  tugs  to  ctmtrol 
disabled  tan^rs  in  Prince  William 
Sound.  Alaska,  was  commissioned  by 
the  Disabled  Tanker  Towing  Study 
Group  (DTTSG).  The  study  will 
specifically  review  the  present 
equipment,  personnel,  and  procedures 
aboard  the  tankers  and  escort  vessels 
operating  in  Prince  William  Sound,  as 
well  as  the  assist  capabilities  of  the 
vessels  presently  in  service  for  escorting 
these  tankers.  Part  1  of  the  study  has 
been  completed,  and  the  U.S.  Coast 
Guard  has  been  granted  permission  to 
make  it  available  to  the  public.  Certain 
technical  findings  of  this  study  will  aid 
the  U.S.  Coast  Guard  in  promulgating 
national-level  tug  escort  regulations 
under  section  4116(c)  of  the  Oil 
Pollution  Act  of  1990  (OPA  90). 
ADDRESSES:  Part  1  of  the  Prince  William 
Soimd  EHsabled  Tanker  Towing  Study, 
entitled  “Evaluation  of  Existing 
Equipment,  Personnel  and  Procedures,” 
is  available  for  inspection  or  copying  at 
the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  91-202),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (202)  267-1477. 

Additionally,  copies  of  Part  1  of  the 
study  may  be  ordered  from  the  National 
Technical  Information  Service, 
Springfield,  VA  22161  (phone  orders 
(703)  487-4650).  The  NTIS  publication 
number  is  PB94-120961;  price  $27.00 
for  paper  copy,  or  $12.50  for  microfiche 
copy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Jordan,  Project  Manager.  OPA 
90  Staff,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  or  by 
phone  at  (202)  267-6751. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Discussion 

In  the  aftermath  of  the  EXXON 
VALDEZ  grounding,  the  state  of  Alaska 
establish^  a  contingency  plan  that 
includes  provisions  requiring  laden 
tankers  to  be  escorted  throu^  Prince 
William  Sound.  The  escort  vessels  are 
expected  to  provide  immediate 
assistance  to  a  tanker  in  the  event  it 
sufiers  a  propulsion  or  steering  failure. 
The  escort  vessels  also  have  some  spill 
response  capabilities.  At  present,  there 
are  11  tugs  and  escort  vessels  in  this 
service,  operating  out  of  Port  Valdez  and 
escorting  tankers  to  Hinchinbrook 
Entrance. 


The  Disabled  Tanker  Towing  Study 
Group  (DTTSG)  was  formed  to  review 
the  present  escort  vessel  practices  in 
Prince  William  Sound.  The  DTTSG  is 
formed  of  representatives  from  the 
Regional  Citizen’s  Advisory  Council 
(RCAC)  for  Prince  William  Sound,  the 
Prince  William  Sound  Tankw 
Association,  the  Alyeska  Pipeline 
Service  Company,  the  Alaska 
Department  of  Environmental 
Conservation,  and  the  U.S.  Coast  Guard. 

The  DTTSG  commissioned  The 
Glosten  Associates,  Inc.,  to  prepare  a 
two-pwut  study.  The  first  part  was  to 
conduct  an  expert  review  and 
evaluation  of  the  emergency  towing 
equipment  aboard  the  tankers  and  escort 
vessels  operating  in  Prince  William 
Sound.  The  second  part  was  to 
determine,  by  means  of  actual  tanker/ 
tug  trials  and  computer  simulation 
analyses,  the  capabilities  of  the  escort 
vessels  to  actually  control  disabled 
tankers. 

The  Oil  PoUntioo  Act  of  1990  (OPA  90) 

Section  4116(c)  of  OPA  90  requires 
the  Secretary  of  Transportation  to 
initiate  issuance  of  regulations  that 
define  areas  where  single  hull  tankers 
over  5,000  gross  tons  transporting  oil  in 
bulk  must  be  escorted  by  at  least  two 
towing  vessels  (as  defini^  under  46 
U.S.C.  2101),  or  by  other  vessels  which 
the  Secretary  considers  appropriate. 
These  defin^  areas  must  include  Prince 
William  Sound,  Alaska,  and  Rosario 
Strait  and  Puget  Sound,  Washington 
(including  those  portions  of  the  Strait  of 
Juan  de  Fuca  east  of  Port  Angeles,  Haro 
Strait,  and  the  Strait  of  Georgia  subject 
to  U.S.  jurisdiction).  The  Secretary  has 
delegated  this  responsibility  to  the  Coast 
Guard. 

Federal  Regulatiwy  Action  to  Date 

The  Coast  Guard’s  regulatory  response 
to  this  section  of  OPA  90  has  been 
divided  into  two  rulemaking  projects; 
the  first  project  (CGD  91-202)  fosses 
on  the  Prince  William  Sound  and  Puget 
Sound  waters  specifically  identified  in 
the  statute,  the  second  project  (CGD  91- 
202a)  focuses  on  other  navigable  waters 
where  escorts  might  be  required. 

In  order  to  issue  effective  national 
escort  rules,  the  Coast  Guard  firwls  it 
necessary  to  determine  the  realistic 
capabilities  of  the  various  types  of  tugs 
that  may  be  used  for  escort  service.  To 
this  end,  the  Disabled  Tanker  Towing 
Study  (DTTS)  is  expected  to  provide 
valuable  technical  information.  In 
addition  to  its  participation  in  the 
DTTSG,  Coast  Guard’s  other  actions  to 
date  have  been  as  follows: 

(1)  A  notice  of  proposed  rulemaking 
(NPRM)  for  the  Prince  William  Sound 
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and  Puget  Sound  waters  was  published 
in  the  Federal  Register  on  July  7, 1992 
(57  FR  30058).  Because  the  original 
public  comments  did  not  include 
suHicient  information  on  certain  issues, 
the  comment  period  was  reopened 
March  26, 1993  (58  FR  16391),  with  a 
request  for  more-detailed  comments  on 
some  speciHed  issues.  Altogether,  more 
than  100  public  comments  were 
received. 

(2)  An  advance  notice  of  proposed 
rulemaking  (ANPRM)  seeking  public 
comment  on  other  navigable  waters 
where  escort  vessels  should  be  required 
was  published  April  27, 1993  (58  FR 
25766).  This  ANPRM  also  requested 
detailed  comments  on  some  specified 
issues.  More  than  45  public  comments 
were  received. 

(3)  Three  public  hearings  were  held: 
in  Anchorage,  Alaska,  on  June  3, 1993; 
Valdez,  Alaska,  on  June  5, 1993;  and 
Seattle,  Washington,  on  June  7, 1993. 
Both  Alaska  hearings  had 
teleconferencing  arrangements  to 
include  outlying  communities  in  the 
Exxon  Valdez  impacted  areas.  All  three 
hearings  were  well  attended.  Locally- 
interested  parties,  including  individuals 
and  representatives  of  environmental, 
commercial  fishing,  and  recreational 
groups,  tug  operators,  pilots,  and  tanker 
operators,  made  presentations  at  each 
hearing.  Transcripts  of  the  three 
hearings  have  been  put  in  files  43,  44, 
and  45  of  Coast  Guard  docket  91-202a. 

Summary  of  the  Study 

The  Executive  Summary  from  Part  1 
of  the  DTTS,  "Evaluation  of  Existing 
Equipment,  Personnel  and  Procedures,” 
is  r^rinted  here  verbatim: 

“This  study  has  been  imdertaken  by 
The  Glosten  Associates,  Inc.,  to  evaluate 
the  existing  capability  for  emergency 
towing  at  Prince  William  Sound  and  to 
examine  alternatives  that  could  enhance 
the  escort  and  assist  capabilities  for 
disabled  tankers  within  the  waterway 
from  the  Alyeska  Oil  Terminal  at  the 
Port  of  Valdez  to  the  Gulf  of  Alaska 
outside  Hinchinbrook  Entrance. 

Part  1,  reported  herein,  is  an  objective 
evaluation  by  an  experienced  salvage 
towing  master  of  the  existing  tugs, 
emergency  towing  equipment,  towing 
practices,  and  discussion  of  alternate 
tug  types.  Part  2  will  evaluate 
alternative  equipment  and  deployments, 
using  engineering  methods,  including 
simulation,  that  could  improve  the 
safety  or  cost-effectiveness  of  the 
re^onse  system. 

The  Part  1  investigation  was 
performed  by  subcontractor  Smit  Tak 
BV,  based  in  Rotterdam.  Captain  Jan  ter 
Haar,  a  senior  Smit  Tak  salvage  master, 
conducted  interviews  and  observed 


normal  operations  and  emergency  drills 
in  the  Valdez  area. 

Captain  ter  Haar  feels  that,  with  some 
changes  such  as  improved  bow 
fendering,  the  existing  escort/response 
vessels  (I^Vs)  are  adequate  to  control  a 
ship’s  heading  in  the  event  of  a  steering 
failure  and  to  tow  it  in  the  event  of  loss 
of  propulsive  power.  He  reserves  any 
final  opinion  on  the  number  of  such 
vessels  required  to  control  an  incident, 
in  relation  to  the  size  of  tanker  and  the 
weather  conditions,  to  the  results  of 
simulations  in  Part  2. 

All  tankers  calling  at  Valdez  are 
required  to  carry  specific  emergency 
towing  geeir  for  rapid  deployment  and 
connection  to  a  rescue  tug.  This  “Prince 
William  Sound  Emergency  Towing 
Package”  is  stowed  and  deployed 
differently  on  various  vessels.  Captain 
ter  Haar  recommends  that  all  vessels 
adopt  systems  that  can  be  readied  for 
deployment  in  15  minutes  or  less  by  a 
crew  of  two  without  using  winch  power. 

Captain  ter  Haar  demonstrated  in 
drills  several  effective  alternative 
methods  of  making  towing  connections 
with  the  tugs’  own  gear,  without 
deploying  the  ship’s  Prince  William 
Sound  Towing  Package.  Drills  were  also 
used  to  assess  crew  skills  in  towing 
large  tankers  in  adverse  weather  with 
multiple  tugs.  He  concludes  that 
additional  ^ills  and  training,  both  in 
the  makeup  and  towing  operations, 
would  be  l^neficial. 

With  regard  to  escort  vessel 
operations.  Captain  ter  Haar 
recommends  that,  in  the  Valdez 
Narrows  area,  escort  position  should  be 
in  close  proximity  to  tankers  for  faster 
response  to  a  steering  failure.  However, 
in  Ae  more  open  waters  of  Prince 
William  Sound,  where  a  power  or 
steering  failure  will  not  result  in 
immediate  peril  of  grounding,  close 
escort  does  not  increase  the  level  of 
safety  of  the  system.  Escort  vessels 
strategically  positioned  at  key  locations 
would  appear  to  provide  the  same  level 
of  protection.  This  deployment  issue 
will  be  analyzed  more  thoroughly  in 
Part  2. 

Captain  ter  Haar  concludes  that  the 
vessels  presently  under  contract  are 
suitable  for  rescue  towing  in  Prince 
William  Soimd  imder  a  ^11  range  of 
weather  conditions.  In  the  open  waters 
of  the  Gulf  of  Alaska,  at  and  beyond 
Hinchinbrook  Entrance,  he  concludes 
that  a  larger  salvage  tug  would  improve 
the  capability  to  prevent  a  major 
casualty.” 

Anticipated  Course  of  Action 

The  second  phase  of  the  DTTS 
(tanker/tug  maneuvering  trials  and 
computer  simulation  analyses)  is 


currently  underway.  The  Coast  Guard 
has  been  informed  that  the  technical 
data  collection  should  be  completed  by 
January,  1994,  and  that  Part  2  of  the 
study  will  be  released  by  spring,  1994. 

In  the  meantime,  the  Coast  Guard  is 
now  reviewing  all  public  comments  and 
studying  various  technical  submittals, 
including  Part  1  of  the  DTTS.  Because 
the  Federal  regulations  that  it  ultimately 
proposes  as  a  result  of  this  review  will 
probably  differ  from  those  proposed  in 
the  NPRM,  the  Coast  Guard  plans  to 
issue  a  Supplementary  Notice  of 
Proposed  Rulemaking  (SNPRM).  The 
Coast  Guard  anticipates  issuing  the 
SNPRM  after  Part  2  of  the  study  has 
been  reviewed  and  analyzed. 

Dated:  January  4, 1994. 

W.  J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services 
[FR  Doc  94-487  Filed  1-7-94;  8:45  am] 
BIUUNO  CODE  4910-14-M 


Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  and  Use  and  Impose  Only  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pullman-Moscow 
Regional  Alr^rt,  Pullman,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pullman-Moscow 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

This  docvunent  supersedes  the  notice, 
“Intent  to  rule  on  application  to  impose 
and  use  and  impose  only  the  revenue 
from  a  Passenger  Facility  Charge  (PFC) 
at  Pullman-Moscow  Regional  Airport, 
Pullman,  Washington”,  published  on 
December  29, 1993  (58  FR  68985). 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Seattle  Airports 
District  Office,  SEA-ADO,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW,,  suite  250,  Renton,  WA 
98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  mailed  or  delivered  to  Mr.  David 
Crowner,  airport  Manager  at  the 
following  address:  Pullman-Moscow 
Regional  Airport,  3200  Airport  Complex 
N.,  Pullman,  WA  99163. 

Air  carriers  cmd  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Pullman- 
Moscow  Regional  Airport  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (206)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW„  suite  250,  Renton, 
WA  98055—4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  ft^m  a  PFC  at 
Pullman-Moscow  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  20, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Pullman,  WA 
and  the  City  of  Pullman,  WA  and  the 
City  of  Moscow,  ID  was  substantially 
complete  with  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
22, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  3.00 
Proposed  charge  effective  date:  April  1, 

1994 

Proposed  charge  expiration  date: 

October  31, 1997 


Total  estimated  PFC  revenue: 

$169,287.65 

Brief  description  of  proposed 
projects):  Impose  and  Use  projects: 
Runway  5/23  rehabilitation,  runway  and 
taxiway  signage,  lighting  upgrade  and 
runway  5  safety  area  stabilization, 
master  plan  update,  aircraft  rescue  and 
fire  fighting  (ARFF)  vehicle  acquisition 
and  storm  water  pollution  prevention 
plan  development,  modify  ARFF 
building  and  expand  general  aviation 
(GA)  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Only  those  Air 
taxi’s  defined  as  follows:  the  carriage  in 
air  commerce  of  persons  for 
compensation  or  hire  as  a  commercial 
operator,  but  not  an  air  carrier,  on  an 
“on-demand”  basis  with  aircraft  having 
a  maximum  seating  capacity  of  less  than 
twenty  passengers  or  a  maximum 
payload  capacity  of  less  than  6,000 
pounds. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540  Renton,  WA  98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Pullman. 

Issued  in  Renton,  Washington  on 
December  22, 1993. 

Edward  G.  Tatum, 

Manager,  Airports  Division.  Northwest 
Mountain  Region. 

[FR  Doc.  94-248  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  4*10-1»-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit,  “Egon  Schiele”  (see  list ») 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  National  Gallery  of  Art,  Washington, 
DC  ft-om  on  or  about  February  6, 1994, 
to  on  or  about  May  8, 1994;  at  the 
Indianapolis  Museum  of  Art; 
Indianapolis,  IN  fi'om  on  or  about  June 
11, 1994,  to  on  or  about  August  6, 1994; 
and  the  San  Diego  Museum  of  Art,  San 
Diego,  CA  from  on  or  about  August  27, 
1994,  to  on  or  about  October  30, 1994, 
is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  4, 1994. 

R.  Wallace  Stuart, 

Acting  General  Counsel. 

IFR  Doc.  94-418  Filed  1-7-94;  8:45  am) 
BILUNO  CODE  8230-01-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Nelia  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6975.  and  the  address  is  room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Washington.  DC  20547. 
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Docket  Nos.  RP91-224-012  and  RP92-1- 
018,  Northern  Natural  Gas  Company 
CAG“11. 

Docket  No.  1S94-4-001,  All  American 
Pipeline  Company 
CAG-12. 

Docket  Nos.  RP85-203-013  and  RP88- 
203-010,  Panhandle  Eastern  Pipe  Line 
Company 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ‘tkivemment  In  the  Stmshine  AcT  (Pub. 
L  94-409)  5  U.S.a  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISStON 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  U.S.C,  552b: 

DATE  AND  TIME:  January  12. 1994, 10:00 
a.m. 

PLACE:  025  Nwth  Capitol  Street,  N.E., 
Room  9306,  Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  (Zashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  ret:ording  listing 
items  stricken  from  or  added  to  the 
meeting,  cal)  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Onter. 

Consent  Agenda — Hydro,  992nd  Meeting — 
January  12, 1994.  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 

Project  No.  8369-024,  Village  of  Saranac 
Lake 
CAH-2. 

Project  No.  553-020,  City  of  Seattle, 
Washington 
CAH-3. 

Project  No.  8436-092,  Smith  Falls 
Hydropower 
CAH-4. 

Project  No.  5223-021,  International  Falls 
Power  Company 
CAH-5. 

Project  No.  2519-004,  Central  Maine  Power 
Company 

Consent  Agenda — Electric 
CAE— 1. 

Docket  No.  ER93-985-000,  New  England 
Power  Pool 
CAE-2. 

Docket  Na  ER94-1 29-000,  Massachusetts 
Electric  CkKi^iany 
CAE-3. 

Docket  Na  ER94-166-000.  Gulf  States 
Utilities  Company 
CAE-4. 


Elocket  No.  ER04-52-OOO.  Upper  Peninsula 
Power  Company 
CAE-5. 

Docket  No.  ER93-254-001,  Consolidated 
Edison  Company  of  New  York,  Inc 
CAE-6. 

Docket  No.  EF93-5091-001,  Western  Area 
Power  Administration 
CAB-7. 

Docket  No.  ER93-938-002,  Southwestern 
Electric  Power  Company 
CAE-8. 

Docket  No.  ER92-183-003,  Florida  Power 
Corporation 
Q\E-9. 

Docket  No.  ER93-219-001,  Western 
Massachusetts  Electric  Company 
CAE-10. 

Docket  No.  QF90-143-002,  Yuma 
Cogeneration  Associates 
CAE-11. 

Docket  No.  ER93-251-001.  Wisconsin 
Electric  Power  Conapany 
CAE-12. 

Omitted 

CAB-13. 

Omitted 

CAE-14. 

Omitted 

CAE-15. 

Docket  Na  EL92-4 1-000,  Nevada  Power 
Company 

Consent  Agenda — Oil  and  Gas 

CAG— 1, 

Docket  No.  RS92-1 5-000,  Equitrans,  Inc. 
CAG-2. 

Docket  No.  RP94-80-000,  National  Fuel 
Gas  Supply  Corporation 
CAG-3. 

Docket  Nos.  RP93-56-003,  RP93-86-003 
and  RP93-1 39-003,  Transwestem 
Pipeline  Company 
CAG-4. 

Docket  No.  PR93-1 2-000,  Dow  Intrastate 
Gas  Company 
CAG-5. 

Docket  Nos.  RP91-161-014,  et  al.,  RP92- 
3-000,  et  al,  RP90-10&-016,  RP91-82- 
008  and  RS92-5-000,  Columbia  Gas 
Transmission  Corporation 

Docket  Nos.  RP91-160-011,  et  al..  RP92- 
2-000,  et  aL.  RP90-107-<)13  and  RS92- 
6-000,  Columbia  Gulf  Transmission 
Company 
CAG-6. 

Docket  Nos.  RP93-1 92-002  and  004,  Texas 
Eastern  Transmission  Corporation 
CAG-7. 

Docket  No.  RP94-63-000,  Black  Marlin 
Pipeline  Company 
CAG-8. 

Docket  No.  RP94-77-000,  Mojave  Pipeline 
Company 
CAG-9. 

Docket  Nos.  RP92-104-008  and  RP92- 
131-009,  K  N  Energy,  Inc. 

CAG-10. 


Docket  No.  RP85-202-011,  Trunkline  Gas 
Company 

Docket  Nos.  RP93-127-001. 002  and 
RP93-1 02-002,  Columbia  Gas 
Transmission  Corporation 
CAG-13. 

Docket  No.  RP8S-1 70-009,  Texas  Eastern 
Transmission  Corporation 
CAG-14. 

Docket  Na  RP8S-181-O06.  Texas  Gas 
Transmission  Corporation 
CAG-15. 

Docket  No.  CP93-707-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-16. 

Docket  No.  CP92-4 59-001,  Texas  Eastern 
Transmission  Corporation 

Docket  No.  CP92— 460-001,  Tiunkline  Gas 
Company 
CAG-17. 

Docket  No.  CP93-7 5-001,  Sunrise  Energy 
Company  v.  Transwestem  Pipeliire 
Company 
CAG-18. 

Docket  No.  CP93-520-000,  Texas  Gas 
Transmission  Corporation 
CAG-19. 

Docket  No.  CP93-1 83-000,  Northern 
Natural  Gas  Company  aird  Continental 
Gas  Storage,  LP. 

CAG-20. 

Docket  No.  CP93-304-000,  Northern 
Natural  Gas  Company 
CAG-21. 

Docket  Na  CP92-506~000,  Peon- York 
Energy  Corporation  and  NatiotMl  Fuel 
Gas  Supply  Corporation 
CAG-22. 

Omitted 

CAG-23. 

Docket  Na  CP93-750-000.  Western 
Resources,  Inc.  and  Southern  Union 
Company  d/b/a  Missouri  Gas  Energy 
CAG-24. 

Omitted 

CAG-25. 

Docket  No.  CP92-479-002.  New  York  State 
Electric  &  Gas  Corporation 

Docket  No.  CP93-36-001,  North  Penn  Gas 
Company 
CAG-26. 

Docket  Nos.  RP93-1 51-000,  001, 002,  003, 
005,  RP94-39-000  and  001,  Tennessee 
Gas  Pipeline  Company 

Docket  Nos.  RP94-48-000,  001  and  002, 
Williston  Basin  Interstate  Pipe  Line 
Company 
QAQr-27. 

Omitted 

CAG-28. 
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Docket  No.  RP94-35-<X)2,  Ck)lorado 
Interstate  Gas  Company 

Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 
E-1. 

Docket  No.  EC93-6-001,  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc. 
Order  on  rehearing. 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 
PR-1. 

Reserved 

II.  Restructuring  Matters 
RS-1. 

Omitted 

RS-2. 

Docket  Nos.  RS92-19-003,  004, 007, 008, 
RP92-104-000  and  RP92-131-000,  K  N 
Energy,  Inc.  Order  on  compliance  and 
rehearing. 

III.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  January  5, 1994. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-595  Filed  1-6-94: 11:37  amj 
BtLUNQ  CODE  srir-oi-p 


NATIONAL  WOMEN’S  BUSINESS  COUNCIL 
SUMMARY:  In  accordance  with  the 
Women’s  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Women’s  Business  Council 
announces  a  forthcoming  Council 
Meeting.  The  meeting  will  cover  action 
items  to  be  taken  by  the  National 
Women’s  Business  Council  in  Fiscal 


Year  1994  including  but  not  limited  to 
increasing  procurement  opportunities 
and  access  to  capital  for  women 
business  owners. 

DATE:  January  21, 1994, 11:00  a.m.  to 
12:00  p.m. 

ADDRESS:  Federal  Reserve  Martin 
Building. 

STATUS:  Open  to  the  public. 

CONTACT:  For  further  information 
contact  Maia  Jourgensen,  Deputy 
Director  or  Gilda  Washington, 
Administrative  Officer,  National 
Women’s  Business  Council,  409  Third 
Street,  SW.,  suite  5850,  Washington,  DC 
20024,  (202)  205-3850. 

Maia  Jourgensen, 

Deputy  Director,  National  Women’s  Business 
Council. 

IFR  Doc.  94-545  Filed  1-5-94:  4:43  pm) 
BILLING  CODE  6820-AB-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  10, 1994. 

An  open  meeting  will  be  held  on 
Wednesday,  January  12, 1994,  at  10:00 
a.m.,  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Thursday,  January  13, 
1994,  at  3:00  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
sta^  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 


certihed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9){A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
January  12, 1994,  at  10:00  a.m.,  will  be: 

Consideration  will  be  given  to  whether  to 
propose  for  public  comment  amendments  to 
Form  ADV  and  related  rules  under  the 
Investment  Advisers  Act  of  1940  that  would 
require  investment  advisers  sponsoring  wrap 
fee  programs  to  prepare  a  separate  disclosure 
or  “brochure"  for  wrap  fee  program  clients, 
and  specify  the  information  required  in  the 
brochure.  For  further  information,  please 
contact  Eric  C.  Freed  at  (202)  272-2107. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 

January  13, 1994,  at  3:00  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Blair 
Thomas  at  (202)  272-2300. 

Dated:  January  6, 1994. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-614  Filed  1-6-94:  2:23  pm) 
BILUNG  CODE  8010-01-M 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.198] 

National  Workplace  Literacy  Program; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1993 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition 

Purpose  of  Program:  The  National 
Workplace  Literacy  Program  provides 
assistance  for  demonstration  projects 
that  teach  literacy  skills  needed  in  the 
workplace  through  exemplary  education 
partnerships  between  business, 
industry,  or  labor  organizations  and 
educational  organizations. 

The  Secretary  wishes  to  highlight,  for 
potential  applicants,  that  this  program 
can  help  to  further  National  Education 
Goal  5— ensuring  that  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  helps  by  improving  approaches 
and  methods  used  in  meeting  the 
literacy  needs  of  adults  in  the 
workplace,  including  those  with  limited 
English  proficiency. 

Eligible  Applicants:  (a)  Awards  are 
provided  to  exemplary  partnerships 
between — 

(1)  A  business,  industry,  or  labor 
organization,  or  private  industry 
council;  and 

(2)  A  State  educational  agency,  local 
educational  agency,  institution  of  higher 
education,  or  school  (including  an  area 
vocational  school,  an  employment  and 
training  agency,  or  a  community-based 
organization). 

(d)  a  partnership  must  include  as 
partners  at  least  one  entity  from 
paragraph  (a)(1)  of  this  section  and  at 
least  one  entity  from  paragraph  (a)(2)  of 
this  section  and  may  include  more  than 
one  entiw  from  each  group. 

(c)(1)  The  partners  shall  apply  jointly 
to  the  Secretary  for  funds. 

(2)  The  partners  shall  enter  into  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  partner  plans  to  perform, 
and  must  bind  each  partner  to  every 
statement  and  assurance  made  in  the 


application.  Applications  are  governed 
by  the  EDGAR  provisions  in  34  CFR 
75.127-75.129  regarding  group 
applications. 

Deadline  For  Transmittal  of 
A^lications:  March  11, 1994. 

Ijeadline  for  Intergovernmental 
Review:  March  10, 1994. 

Available  Funds:  $18,527,425  for  the 
first  12  months.  Funding  for  the  second 
and  third  year  is  subject  to  availability 
of  funds  and  to  a  grantee  meeting  the 
requirements  of  34  CFR  75.253. 

Estimated  Range  of  Awards: 
$105,469-$1,205,234  (funding  for  first 
12  months). 

Estimated  Average  Size  of  Awards: 
$370,549  (funding  for  first  12  months). 
Estimated  Numoer  of  Awards:  50. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months  (3 
twelve-month  budget  periods). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (A^inistration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Programs),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  pmrt 
86  (Drug-Free  Spools  and  Campuses): 
and  (b)  the  regulations  for  this  program 
in  34  CFR  parts  460  and  472,  including 
amendments  to  part  472  that  are  found 
elsewhere  in  this  issue  of  the  Federal 
Re^ster. 

Description  of  Program:  The  Secretary 
provides  grants  or  cooperative 
agreements  to  projects  designed  to 
improve  the  productivity  of  the 
workforce  through  improvement  of 
literacy  skills  in  the  workplace  by — 

(a)  Providing  adult  literacy  ana  other 
basic  skills,  services,  and  activities; 

(b)  Providing  adult  secondary 
education  services  and  activities  that 
may  lead  to  the  completion  of  a  high 
school  diploma  or  its  equivalent; 

(c)  Meeting  the  literal  needs  of 
adults  with  limited  English  proficiency; 

(d)  Upgrading  or  updating  basic  skills 
of  adult  workers  in  accordance  with 
changes  in  workplace  requirements, 
technology,  products,  or  processes; 


(e)  Improving  the  competency  of  adult 
workers  in  speaking,  listening, 
reasoning,  and  problem  solving;  or 

(f)  Providing  educational  counseling, 
transportation,  and  child  care  services 
for  adult  workers  during  nonworking 
hours  while  the  workers  participate  in 
the  project. 

The  statute  authorizing  this  program 
requires  that  projects  use  Federal  funds 
to  supplement,  and  not  supplant,  funds 
otherwise  available  for  the  purposes  of 
the  program. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  indicated  in 
parentheses. 

In  addition  to  the  points  awarded 
based  on  the  selection  criteria,  the 
Secretary  assigns  five  points  to 
applications  from  partnerships  that 
include  as  a  partner  one  or  more  small 
businesses  that  have  signed  the 
partnership  agreement.  An  applicant 
must  provide  on  the  Partnership 
Agreement  form  the  Small  Business 
Administration’s  (SBA)  Standard 
Industrial  Classification  (SIC)  code  for 
the  small  business  partner.  See  the 
Small  Business  Size  Standards:  Final 
and  Interim  Final  Rules  (13  Code  of 
Federal  Regulations  (CFR)  part  121). 
These  rules  may  be  found  at  many 
public  libraries  or  by  contacting  a  Small 
Business  Administration  local  district 
office  or  regional  ofilce,  or  by  calling  the 
SBA’s  Office  of  Size  Standards  in 
Washington,  DC  at  (202)  205-6618. 

Reserved  points:  The  program 
regulations  in  34  CFR  472.21(b)  provide 
that  the  Secretary  may  award  up  to  100 
points  for  selection  criteria,  including  a 
reserved  10  points.  For  this  competition, 
the  Secretary  distributes  the  reserved  10 
points  as  follows: 

Program  Factors  (34  CFR  472.22(a)). 

Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

Plan  of  Operation  (34  CFR  472.22(d)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

The  criteria:  (a)  Program  Factors.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project — 

(1)  Demonstrates  a  strong  relationship 
between  skills  taught  and  the  literacy 
requirements  of  actual  jobs,  especially 
the  increased  skill  requirements  of  the 
changing  workplace; 

(2)  Is  targeted  to  adults  with 
inadequate  skills  for  whom  the  training 
described  is  expected  to  mean  new 
employment,  continued  employment. 
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career  advancement,  or  increased 
productivity: 

(3)  Includes  support  services,  based 
on  cooperative  relationships  within  the 
partnership  and  from  helping 
organizations,  necessary  to  reduce 
barriers  to  participation  by  adult 
workers.  Support  services  could  include 
educational  counseling,  transportation, 
and  child  care  during  non-working 
hours  while  adult  workers  are 
participating  in  a  project; 

(4)  Etemonstrates  the  active 
commitment  of  all  partners  to 
accomplishing  project  goals;  and 

(5)  Focuses  on  improving 
performance  in  jobs  or  job  functions  that 
have  a  broad  representation  within  the 
nation’s  workforce  so  that  the  products 
can  be  adapted  for  use  by  similar 
workplaces  across  the  Nation. 

(b)  Extent  of  need  for  the  project.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs, 
including  consideration  of — 

(1)  The  extent  to  which  the  project 
will  focus  on  demonstrated  needs  for 
workplace  literacy  training  of  adiilt 
workers: 

(2)  The  adequacy  of  the  applicant’s 
documentation  of  the  needs  to  be 
addressed  by  the  project; 

(3)  How  those  needs  will  be  met  by 
the  project;  and 

(4)  The  benefits  to  adult  workers  and 
their  industries  that  will  result  from 
meeting  those  needs. 

(c)  Quality  of  training.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  training  to 
be  provided  by  the  project,  including 
the  extent  to  which  the  project  will-— 

(1)  Develop  or  use  curriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace; 

(2)  Use  individualized  educational 
plans  developed  jointly  by  instructors 
and  adult  learners; 

(3)  Take  place  in  a  readily  accessible 
environment  conducive  to  adult 
learning; 

(4)  Provide  training  through  the 
partner  classified  under  34  CFR 
472.2(a)(2),  unless  transferring  this 
activity  to  the  partner  classified  under 
472.2(a)(1)  is  necessary  and  reasonable 
within  the  framework  of  the  project;  and 

(5)  Provide,  and  document  for  others, 
a  program  of  training  for  staff  including, 
but  not  limited  to,  te^niques  of 
curriculum  development  and  special 
methods  of  teaching  that  are  appropriate 
for  workplace  environments. 

(d)  PJan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  tne  project  design, 
especially  the  establishment  of 


measurable  objectives  for  the  project 
that  are  based  on  the  project’s  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project,  and  includes — 

(i)  A  description  of  the  respective 
roles  of  each  member  of  the  partnership 
in  carrying  out  the  plan; 

(ii)  A  description  of  the  activities  to 
be  carried  out  by  any  contractors  under 
the  plan; 

(iii)  A  description  of  the  respective 
roles,  including  any  cash  or  in-kind 
contributions,  of  helping  organizations; 

(iv)  A  description  of  tne  respective 
roles  of  any  sites;  and 

(v)  A  realistic  time  table  for 
accomplishing  project  objectives: 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purposes  of  the 
program; 

(4)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants,  who  are  otherwise 
eligible  to  participate,  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(e)  Applicant’s  experience  and  quality 
of  key  personnel.  (8  points) 

(1)  Tne  Secretary  reviews  each 
application  to  determine  the  extent  of 
the  applicant’s  experience  in  providing 
literacy  services  to  working  adults. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director: 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  TTie  time  that  each  person 
referred  to  in  paragraph  (e)(2)  (i)  and  (ii) 
of  this  section  will  commit  to  the 
project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  Aat  its  personnel 
are  selected  for  employment  without 
regard  to  race,  coIot,  national  origin, 
gender,  aee,  or  disability. 

(3)  To  aetermine  personnel 
qualifications  under  paragraphs  (e)(2)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project: 

(ii)  Experience  and  training  m  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 


determine  the  quality  of  the  plan  for  an 
independent  evaluation  of  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  clearly  explained  and 
appropriate  to  Ae  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable: 

(3)  Identify  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Include  evaluation  of  effects  on  job 
advancement,  job  performance 
(including,  for  example,  such  elements 
as  productivity,  safety,  and  attendance), 
and  job  retention; 

(5)  Are  systematic  throughout  the 
project  period  and  provide  data  that  can 
be  used  by  the  project  on  an  ongoing 
basis  for  program  improvement:  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department’s  Program  Effectiveness 
Panel. 

Note;  The  Program  Effectiveness  Panel 
(PEP)  is  a  mechanism  the  Department  has 
developed  for  validating  the  effectiveness  of 
educational  programs  developed  by  schools, 
universities,  and  other  agencies.  The  PEP  is 
composed  of  experts  in  die  evaluation  of 
educational  programs  and  in  other  areas  of 
education,  at  least  two-thirds  of  whom  are 
non-Federal  employees  who  are  appointed  by 
the  Secretary.  Regulations  governing  the  PEP 
are  codified  in  34  CFR  parts  785-789. 
Specific  criteria  for  PEP  review  are  found  in 
34  CFR  786.12  or  787.12. 

(g)  Budget  and  cost-effectiveness.  (7 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  and  necessary 
in  relation  to  the  objectives  of  the 
project;  and 

(3)  The  applicant  has  minimized  the 
purchase  of  equipment  and  supplies  in 
order  to  devote  a  maximum  amount  of 
resources  to  instructional  services. 

(h)  Demonstration.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant’s 
plan,  during  the  grant  pieriod,  to 
disseminate  the  results  of  the  project, 
including — 

(i)  Demonstrating  promising  practices 
used  by  the  project  to  others  interested 
in  implementing  these  techniques; 

(ii)  Conducting  workshops  or 
delivering  papers  at  national 
conferences  or  professional  meetings; 
and 

(iii)  Making  available  material  that 
will  help  others  implement  promising 
practices  developed  in  the  project. 

(i)  Commitment.  (5  points)  The 
Secretary  reviews  each  application  to 
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determine  the  quality  of  the 
partnership’s  plan  to  increase,  during 
the  project,  the  capacity  of  partners  to 
provide  a  coherent  program  of  learning 
in  the  workplace  that  is  based  on 
promising  practices  demonstrated  in  the 
project.  For  example,  the  partners 
could — 

(1)  Integrate  workplace  literacy 
services  into  long-term  planning  of 
partner  organizations: 

(2)  Create  and  implement  policies  and 
practices  that  encourage  worker 
participation  in  the  project; 

(3)  Provide  training  that  will  enable 
each  partner  to  build  a  capacity  to 
furnish  rfecessary  workplace  literacy 
services  in  tiie  future:  or 

(4)  Include  in  the  project  design  an 
opportunity  to  assess  what  workplace 
literacy  services  partners  may  provide 
in  the  future. 

Additional  Factor:  In  making  awards 
under  this  program,  the  Secretary  may 
consider,  in  addition  to  the  selection 
criteria,  whether  funding  a  particular 
applicant  would  improve  the 
geographical  distribution  of  projects 
funded  under  this  program. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  learn  about,  and  to  comply 
with,  the  State’s  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact  the  Single 
Point  of  Contact  for  each  of  those  States 
and  follow  the  procedure  established  in 
each  State  under  the  Executive  order.  If 
you  want  to  know  the  name  and  address 
of  any  State  Single  Point  of  Contact,  see 
the  list  publish^  in  the  Federal 
Register  on  September  24, 1993  (58  FR 
50162-50164). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  conunents  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 


address:  The  Secretary,  E.0. 12372- 
CFDA  84.198,  U.S.  Department  of 
Education,  room  4181, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications;  (a)  If  an  applicant  wants 
to  apply  for  a  grant,  the  applicimt 
shall— 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #84.198),  Washington, 
DC  20202-4725;  or  (2)  Hand  deliver  the 
original  and  six  copies  of  the 
application  by  4:30  p.m.  (Washington, 
I)C  time)  on  the  deadline  date  to:  U.S. 
Department  of  Education.  Application 
Control  Center,  Attention:  (CFDA 
#84.198),  Room  #3633,  Regional  Office 
Building  #3,  7th  and  D  Streets,  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

■(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the- following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  of  the  competition  under 
which  the  application  is  being  submitted. 


Application  Instructions  and  Forms: 

To  apply  for  an  award  under  this 
program  competition,  your  application 
must  be  organized  in  the  following 
order  and  include  the  following  six 
parts: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  Instructions. 

Part  II:  Partnership  Agreement  Form. 

Part  HI:  Budget  Information  and 
Instructions. 

Part  TV:  Budget  Narrative. 

Part  V:  Application  Narrative. 

Part  VI:  Additional  Assurances  and 
Certification: 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  form  80- 
0013)  and  Instructions. 

c.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
Instructions. 

(Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions,  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B,  to  assist  potential  applicants. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  forms  in 
Appendix  A.  However,  each  of  the 
pertinent  documents  must  include  an 
original  ink  signature.  All  applicants 
must  submit  ONE  original  signed 
application,  including  ink  signatures  on 
all  forms  and  assurances  and  SIX  copies 
of  the  application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  Agencies  may  choose  to  submit 
two  copies  with  the  original. 

No  grant  may  be  awarded  unless  a 
complete  application  form  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Miller  or  Jeanne  Williams,  Special 
Programs  Branch,  Division  of  National 
Programs,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  room  4513-MES,  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202-7327.  Telephone  (202)  205-9750. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
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the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER,ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 


grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


PROGRAM  AUTHORITY:  20  U.S.C. 
1211(a). 

Dated:  January  3, 1994. 

Augusta  S.  Kappner, 

Assistant  Secretary  Vocational  and  Adult 
Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  prcapplieations  and  applications  submitted 
for  Federal  assistance.  It  will  1^  u^  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv:  Item:  Entry: 


1 .  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "New”  means  a  new  assistance  award. 

—  "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

•—"Revision”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g:,  construction  or  real  property' 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Distri^s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
bre^down  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
sation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofllcial  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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.  •  PMmERSHIP  AGREPffNT  PCPM 

II6TRUCTX0N5:  Fartmx*  oust  anhait  a  aignad  Partners'  Agreement  form  and  cnclcsse  it  with 
the  aiplicatian.  As  Inrii rated  in  34  CFP  472.2  it  is  essential  that  ths  partners  sign  and 
suheit  this  doament  in  order  for  their  application  to  be  oansidered  conplete.  If  the 
doorant  is  not  si^iad  ^  all  partners  and  submittsd  with  the  application,  the  Secxetaxy 
will  return  the  application  without  further  oonsidaration  for  funding  pursuant  to  34  cnt 
75.216. 

Please  note  that  every  partnership  Bust  include  at  least  one  entity  fron  each  of  tte 
following  two  categoriee  and  may,  but  need  not,  include  more  thao  or«  entity  from  each 
category.  Category  1  includes  a  business,  industry,  cr  labor  organization,  or  private 
indhjstry  oouncil.  Category  2  includes  a  State  eciicarimaT  agency,  local  agency, 

or  school  (including  sn  ares  vocational  school,  and  snplpyraent  and  training  agency,  or  a 
oonnunity-based  organization) .  Ihie  means  that  the  Partnership  Agreement  nust  be  signed  by 
at  Ifnst  one  category  1  partner  and  at  least  one  Category  2  partner  and  suet  also  be  signed 
by  any  other  partner(B>  Included  in  the  partnership.  Any  questions  about  foming  a  valid 
partnership  and  properly  ocnpleting  the  Partnership  ^reement  way  be  referred  to  one  of  tha 
program  officers  listed  as  an  infometion  contact  in  this  application  notice. 

If  you  are  claiadng  the  ■nail  business  preference  because  cns  or  more  of  ths  proposei 
partners  has  —11  business  status,  pleass  indicate  ths  partner's  Standard  Industriad 
Clasaif  jest  im  (SIC)  code  in  tha  space  provided.  If  this  information  is  not  included,  ths 
■nail  business  pceferenoa  «tlll  not  be  lulled  to  the  application. 

Partners'  Agreement 

As  authorised  representatives  of  our  organizations,  we  agree  on  their  to  ths 

following  tenns  tdth  respect  to  our  application  as  a  condition  of  applying  for  and  reosivlng 
a  grant  fraa  the  National  Horkplaoe  Literacy  Program.  Nat 

-  designate  partner _  as  ths  applicant  on  behalf  of  the 

partnership; 

-  ars  willing  to  be  partners  in  this  project; 

-  will  perform  the  role  detailed  for  each  of  us  in  the  application; 

-  %dJl  be  bound  by  every  statement  and  assurance  made  in  tha  application 
including,  but  not  limited  to,  the  assurance  that  any  funds  provided  to  tte 
partnership  under  Section  371  of  Public  Law  100-297  will  be  used  to  supplenent 
and  not  supplant  funds  otherwise  available  for  the  purposes  of  tha  National 
viorlqhlaoe  Literacy  Program. 

Category  One  Partner  Category  Two  Partiwr 


Original  Ink  Signature 


Original  Ink  Signature 


Nans  (Typed) 


Name  (Typed) 


Title  (Typed) 


Title  (Typed) 


Organization  (Typed) 


Organization  (lypad) 


SIC  Oada  (only  if 
■nail  business) 


Date  (Typed) 


Date  (Typed) 


Notet  Applicant  Bust  add  signature  spaces  including  ths  above  information  for  axty 
aririittirrwil  partner(8). 
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Instructions  for  Part  D — Partnership 
Agreement  Form 

Partners  must  submit  a  signed 
Partnership  Agreement  Form  and 
enclose  it  with  the  application.  As 
indicated  in  34  CFR  472.2,  it  is  essential 
that  the  partners  sign  and  submit  this 
document  in  order  for  their  application 
to  be  considered  complete.  If  the 
agreement  is  retyped,  the  applicant 
should  make  sure  that  none  of  the 
wording  is  changed.  Any  changes  in 
wording  could  alter  the  meaning  of  the 
agreement  and  thus  render  the 
application  inehgible.  Any  reference  in 
the  application  to  an  organization  as  a 


partner  in  the  project  is  considered  to 
mean  a  bona  fide  partner  in  the 
partnership  who  must  sign  the 
partnership  agreement.  If  the  document 
is  not  signed  by  all  organizations 
identifi^  as  partners  and  submitted 
with  the  application  or  if  the  wording  is 
changed  and  alters  the  meaning  of  the 
agreement,  the  Secretary  will  return  the 
application  without  burner 
consideration  for  funding  pursuant  to  34 
CFR  75.216. 

Preference  is  given  imder  this 
program  to  an  application  that  includes 
one  or  more  small  businesses  as  a 
partner.  For  the  purpose  of  this 


program,  to  claim  a  small  business 
preference,  the  applicant  must  certify 
which  of  the  partner  enterprises  is  a 
small  business  under  the  Small 
Business  Administration’s  Size 
Standards:  Final  and  Interim  Final 
Rules  (13  CFR  part  121)  and  furnish  the 
Standard  Industrial  Classification  (SIC) 
code  in  the  Final  and  Interim  Final 
Rules  within  which  each  such 
enterprise  classifies  itself.  The  SIC  code 
for  a  small  business  partner  must  be 
entered  in  the  space  provided  on  the 
Partnership  Agreement  Form. 

BiLUNO  COOC  400»-01-M 
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SECTION  A  -  Budget  Summary  by  Categoriei 


.  Pereonnel  _ 


2 .  Fringe  Benefite  (Rate  %) 


.  Suppllee 


6.  Contractual 


.  Other 


8. 

Total,  Direct  Cost 
(lines  1  through  7) 

Indirect  Coat  (Rate 

%) 

10.  Training  Cost a /Stipends _ 


11.  TOTAL,  Federal  Funds  Requested 
(lines  8  through  10) _ 


SECTION  B  -  Cost  Sharing  Summary  (if  appropriate) 

A 


Cash  Contribution  _ 


2.  In-Kind  Contribution 

(only  costs  specifically 
for  this  project 


3.  TOTAL,  Cost  Sharing  (Rate  30%) 


NOTE*  For  FULLY-FUNDED  PROJECTS  use  Column  A  to  record  the  entire  project 
budget  period. 

For  MULTI-YEAR  PROJECTS  use  Column  A  to  record  the  first  12-month  budget 
period!  Column  B  to  record  the  second  12-month  budget  period;  and  Colxunn 
C  to  record  the  third  12-month  budget  period. 


BIUJNG  CODE  4000-01-C 

Instructions  for  Part  Ill-Budget 
Information 

Section  A — Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid 
to  project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  both  inter-  and  intra-State 
travel  of  project  staff.  Include  funds  for 
three  people  to  attend  three 
developmental  staff  meetings  in 
Washington,  DC. 


4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
and  a  cost  of  $300  or  more  per  unit 
($5,000  or  more  if  State,  Local,  or  Tribal 
Government). 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6 
above,  including  consultants. 


8.  Total,  Direct  Costs:  Show  the  total 
for  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs  (see  Note). 

10.  Training/Stipend  Cost:  (not 
allowable) 

11.  TOTAL,  Federal  Funds  Bequested: 
Show  total  for  lines  8  through  10. 

Note:  The  National  Workplace  Literacy 
Program  includes  a  statutory  requirement 
that  Federal  funds  supplement,  and  not 
supplant,  non-Federal  funds.  34  CFR  75.563 
requires  programs  of  this  type  to  use  a 
restricted  indirect  cost  rate.  34  CFR  75.564- 
75.568  provides  the  formula  for  determining 
the  restricted  indirect  cost  rate  and  provides 
definitions  of  terms  used  in  the  formula.  A 
grantee  other  than  a  State  or  local 
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government  may  use  the  restricted  indirect 
cost  rate  or  eight  percent,  whichever  is  less. 
Copies  of  pert  75  of  34  CHt  may  be  obtained 
from  the  Government  Printing  Offrce  by 
writing  to  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 

Washington,  DC  20402.  Telephone:  (202) 
783-3238.  These  regulations  may  also  be 
found  at  many  local  libraries. 

Section  B — Cost  Sharing  Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing.  The  National  Wt^kplace 
Literacy  Program  requires  that  the 
partnership  provide  at  least  30  percent 
cost  sharing.  The  share  required  refers 
to  a  percentage  of  Total  project  cost,  not 
of  Federal  funds. 

Part  rV — Instructions  for  Budget 
Narrative 

Prepare  a  detailed  Budget  Narrative 
for  the  first  year  of  the  project  that 
justifies,  an^or  clarifies  the  budget 
figures  shown  in  sections  A  and  B. 
(Please  imte  that  the  National  Literacy 
Act  of  1091  (Pub.  L.  102-73)  amended 
the  section  of  the  Aduh  Education  Act 
that  authorizes  the  National  Wcnkplace 
Literacy  Program  to  permit  any  eligible 
organization  to  use  100  percent  Federal 
funds  for  administrative  costs  incurred 
in  establishing  a  project  during  a  start¬ 
up  period.  34  CFR  472.32(b)  requires 
that  an  applicant  minimize  the  start-up 
period,  if  any,  propoeed  for  its  project 
and  that  the  steit-up  period  not  exceed 
six  months.)  Explain: 

1.  lire  basis  used  to  estimate  certain 
costs  (professional  personnel, 
coirsultants,  traveL  indirect  costs)  and 
any  other  cost  that  may  appear  unusual; 

2.  How  the  major  cost  items  relate  to 
the  proposed  project  activities: 

3.  The  costs  of  the  project's  evaluation 
component; 

4.  What  matching  occurs  in  each 
budget  category:  and 


5.  A  breakdown  of  expenditures  in  the 
start-up  period,  and  in  ^e  subsequent 
operational  period. 

Provide  estimated  budget  totals  for 
the  second  and  third  years  of  the 
project. 

Instructions  for  Part  V — ^Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  de^ription  of  the  program 
and  the  selection  criteria  the  Sectary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  mnds  are 
being  revested  and  should — 

1.  Begm  with  an  Abstract:  that  is.  a 
summary  of  the  proposed  project 
including  a  list  of  the  members  of  the 

the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  otner  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
ffonative  to  no  more  than  50  double¬ 
spaced,  typed,  SVi"  X 11"  pages  (on  one 
side  only),  although  the  Secretary  will 
consider  applications  of  greater  length. 
Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Include  as  an  appendix  to  the 
Application  Narrative  supportii^ 
documentation,  also  on  8Vi"  x  11" 
paper  (e.g.,  letters  of  support,  footnotes, 
resumes,  etc),  or  any  o^er  pertinent 
information  t^  mi^t  assist  the 
Secretary  iir  reviewing  the  application. 

Applicants  are  advised  that — (1) 
Under  f  75.217  of  the  Education 
Department  General  Adminisbetive 
Regulations  (EDGAR),  the  Department 
considers  only  information  contained  in 
the  applicatian  in  ranking  applications 


for  funding  consideration.  Letters  of 
support  sent  separately  from  the  formal 
application  package  are  not  considered 
by  the  technical  review  panels. 

(2)  In  reviewing  applications,  the 
technical  review  panel  evaluates  each 
application  solely  on  the  basis  of  the 
established  technical  review  criteria. 
Letters  of  support  contained  in  the 
application  will  strengthen  the 
application  only  if  th^  contain 
commitments  that  pertain  to  the 
established  technical  review  criteria, 
such  as  commitment  of  resources. 

Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application 
under  tlm  Adult  Education  Act,  as 
amendecL 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  to  the  U.S.  Department  of 
Education,  Information  Management 
and  Compliance  Division.  Wwhington, 
DC  20202-4651;  and  to  the  Office  of 
Management  aiul  Budget,  Paperwork 
Reduction  Project,  OMB 1830-0521, 
Washington.  E)C  20503. 

(Information  collection  approved  under  OMB 
control  number  1830-0521.  Expiration  date: 
Decendier  31. 1995.) 

aiLUNO  COM  4091-41^ 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note: '  Certain  of  these  asturaoccs  may  not  be  applicable  to  your  project  or  program.  If  you  havt  questions, 
please  conuet  the  awarding  agency.  Further,  certain  F^eral  awarding  agencies  may  require  applicanu 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifi^. 

As  the  duly  authorized  represenutive  of  the  applicant  I  certify  that  the  applicant: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suflleient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  represenutive, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  esUblish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  esUblish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presenu  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiaU  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  Si  4728-4763) 
relating  to  prescribed  sUndards  for  merit  sysums 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OP.M's  Sundards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  arc  not 
limited  to;  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenU  of  1972,  as 
amended  (20  U.S.C.  IS  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S.C.  S  794),  which  prohibits  dis¬ 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S  C.$S  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


(c)  the  Drug  Abuse  OfTicc  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (fl 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  |i  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U.S.C.  i 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  renul  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assisUnce  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  iS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Oavis-Bacon  Act  (40  U.S.C.  iS  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  B§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  If  327-333), 
regarding  labor  sUndards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  u  s  e.  fS  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  9§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identiHcation  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  u  s  e.  469a-l  et  seq  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  relat^  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assisunee. 

16.  Will  comply  with  the  Lead- Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


»  GNATU«  OF  AUTHOeiZEO  CERTIFYING  OFFlOAt 

TITLE 

ARPIICANT  ORGANIZATION 

DATE  SUBMtTTEO 
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CERTinCATIONS  REGARDING  LOBB VING:-OEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSlBILrrY  MATTERS;  AND  DRUG-FREE  WORKPLACE  RDCHJi^MENTS 

AppiicinsilttuidictetathBivguiMiDmciadbalowiodcterBUMthsamifiaDoaiD  wKichthcyanraquimi  iDaaac  AppUaun 
shouid  4iao  iwww  ths  iramictieiu  far  carafiobon  indudid  in  the  rcKuiebom  before  cooiplcong  this  form.  Simturi  of  this  form 
ptpvsd€sforcDinpiierKew«hcgrBf»aoonrequ>mjicntsur>dgr34CntPsLrtg.*NewBe»tnc6ot>sonLobbyuwL  indM^RPutSS. 
*Covemzneta-w>M  Oebtrom  and  SuapenaBB  (NonproniremenO  and  CovenimentHndt  itatpmemeto  tat  Onic-FiM  Wdrfcplaee 
(Crana).*  Titt  eemfications  shall  be  treatad  as  a  oiataw  ttpiTwiiianon  of  foct  upon  which  reliance  will  be  plaoea  srhen  the  Oepanment 
of  Kucmbob  tiwrrminri  to  award  the  coaasad  oanaaoioa.  gma.  or  cpopamfoe  ayaemeBa. 


1.  LOBBYING 

AsraquuadbySectionll52.Tltie?loftheUSCpda.andtm- 
rlfiaetirerlas^CFRPanCLfBrpeTaooseruefBiKiacBaiPant 
ercDooeaan«agTaeinettto«arS100.000.asdefiii«  atMCFR 
Part  82.  Seawru  82.10S  and  G.110,  the  a^bcant  oerofies  that: 


(a)  No  Federal  appropriated  funds  have  been  paid  or  wiD  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  arijr  penoe  for  in- 
Ouenohg  or  attexnpang  to  uiflucnoe  an  officar  or  employae  of 
any  ansKT,  a  Member  of  Corneas,  an  officer  or  emptoyee of 
Coingitjs.  or  an  employee  of  a  Member  of  Congress  m  coanac- 
Uon  with  the  malting  of  any  Federal  grant  the  eruenng  uuo  of 
any  cooperative  agreement  and  the  eaension,  continuatioiv 
renewal  amendment  or  modif^oon  of  any  Fadctaf  grant  or 
cooperamaagreemem; 

(b)  If  any  funds  other  than  Faicral  appropriated  funds  have 
bKnpejderwillbcpaidioanypewnlMinfluencingoras- 
tempwg  e  influence  an  officer  or  employee  of  any  agency,  a 
Membe-'’ or  Conertst  an  officer  or  employee  of  Congrast  or  an 
employes  of  a  >  Mail  her  of  CongTf  in  cownenion  with  tfea 
Fadcrai  grant  or  cooperative  acraement  the  undenigned  ahall 
coinpise  and  subout  Standaro  Form  •  LLL  "Disclosure  Form 
to  Rron  Lobbying*  la  acoordance  wtek  its  msmirrrins; 

(c)  The  undersiffned  shall  require  that  the  language  of  this  oer- 
tificaoon  be  included  in  the  award  documents  for  ail  su^ 
awards  at  all  den  (including  subgrants.  contracts  under  grants 
and  CDOoeraDve  anaements.  and  subconoaos)  and  that  all 
subraopeits  shall  certify  and  disclose  accordingly. 


2.  DEBAR.MENX,  SUSPENSION,  AND  OTHER 
RESPO.SSIBIUTY  MATTERS 

As  racuired  by  EsacutivaOrder  12549,  Debarment  and  Susptn- 
siort  and  implemented  at  34  CfR  Part  85,  for  prospective  par- 
tidpano  is  primaiy  covered  transaaions,as  ocfiiM  at  34  CFR 
Part  85.  Sections  89.1C6  and  85.110 — 

A.  The  applicant  certifies  that  it  and  its  pritidpala: 

(a)  Are  not  presently  debarred,  wispcnded,  proposed  for  debar- 
Bsent.  declared  ineligible,  or  voleMarilycecmded  from 
covered  transaoions  by  any  Federal  depaftmees  or  agency; 

(b)  Ha\a  nai  within  a  three-year  period  preceding  this  applica¬ 
tion  been  convicted  of  or  had  a  dvil  judgment  icMcred 
against  them  for  commission  of  fraud  ora  ertmtnal  offense  in 
coruiesor.  with  obtaining  attempting  to  obtain,  or  performing 
a  puclic  (Federal  Sutc.  or  iocaO  transaction  or  contna  under 
a  public  cansaction;  violation  of  Federal  or  State  antitrust 
sututes  or  commission  of  onbezzlemcnt  theft  forgery, 
bribery,  falsification  or  destruction  of  records,  maiung  false 
sutemena.  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  oimiruUy  or 
civilly  charged  by  a  governmental  entiw  (Fadcrai  Sute,  or 
local)  Skidt  commission  of  any  of  the  ofmises  enumerated  in 
pangrapn  (1Kb)  of  this  cetuncation;  and 


(d)Havenot  within  a  three  year  period  pteoriicg  this  y- 
pbeation  had  one  or  more  public  transacnons  (Fneal  Sute, 
or  IocaO  (etminated  for  cause  or  defouk;  Mid 

B.  WhsetheappIkantisunabletocMtifyioanyofthcstate- 
mems  in  this  certification,  he  or  she  shaii  attach  an  explanation 
to  thisappiiBMiofL 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

Aa  lequirod  by  the  Oug-Fiee  WorkplaceAaefl568,andim- 
plem«tedata4CFRPart85,SubpanF.fergnniBM.ae 
definad  at  34  Cn  Pan  85.  Ssictiofu  85AQ5  and  85A10 - 

A.  11ieappikaMceitifieathatit«nIlorwillGentiBaetopr»> 
eido  e  dnif -free  srorfcpiaoa  by: 

(a)  Publiahing  a  stasmertt  notifying  cmpieyeM  that  the  unlaw¬ 
ful  manufaenire,  distribution,  dispensing  posaoBaioR,  or  use  of 
a  oontroilad  substance  is  prohibited  in  the  gnntee's  worfcpiaoe 
and  spedfyinc  the  actiom  that  will  be  taken  againsmpioyaes 
lor  violadM  «  such  prohibition; 

<b)  Esubbshfng  an  oe-going  drug-free  ewereaesa  progna  to 
inform  employws  abo^ 

(1)  The  dangers  of  drug  abuse  in  the  tvork^aoe; 

(3  The  grantee'epoiicy  of  maintaining  a  drug-free  workpiaec: 

(3)  Any  availabie  drug  counseling  rehabiliution,  and 
cmpl^ree  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyeea  for ' 
drug  abuse  violatioiu  occurring  in  the  workptaee; 

(c)  Making  it  e  leqtdicment  that  eodi  empioyaeto  be  engaged 
InthepctTOrmenoeefthcgrantbtgivenecDpyofthitteie- 
ment  required  by  pangraph  (a); 

(d)  Notifying  the  employee  in  the  tutement  required  by  para- 
graph  (a)  that,  as  a  rendition  efatoploymant  under  tha  grant. 
mcamployaewiU- 

(1)  Abida  by  the  turns  of  the  statement;  and 

(2)  Notify  the  employer  fai  writing  of  his  or  her  conviction  for 
e  violation  of  e  oun^  drug  satuu  occurring  in  tho 
workplace  no  later  than  five  calendar  days  afttr  such  convie- 
lioa; 

(c)  Notifying  the  agency,  bi  writing  within  10  calendar  diyi 
after  receiving  notice  under  subparagraph  (dXZ)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convic¬ 
tion.  Employers  of  convicted  employees  must  provide  notice. 
taidudiMposidon  title,  to:  Director,  Grants  end  Contracts  Ser¬ 
vice.  US.  Oepartmem  of  Education,  40.''  Maryland  Avenue; 
S.W.  (Room  il24,  eSA  Rcgioiutl  Offia  Buikung  No.  3), 
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WuhingTon.  DC  202D2-4571.  Nockt  thAll  indudc  the  idettifia* 
uon  numbehs)  of  each  affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  noacc  undCT  subpancreph  (dKD,  with  respect  to 
any  employee  who  is  so  convicted 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or 


ment,  or  other  approprutc  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug* 
free  workplace  through  implemcnaoon  of  paragraphs  (a), 
(b).  (c).  (di.  f«).  and  it). 


B.  TTie  grantee  may  insert  in  the  space  provided  below  the 
sitcis)  for  the  perrormanoe  of  work  done  in  connection  tviih  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG.FREE  WORKPLACE 
(GRANTEES  WHO  ARE  DfDIVIDUALS) 


A.  As  a  condition  of  the  grant  I  certify  that  I  win  not  sigage 
in  the  unlawful  manufsctuie,  distribution,  dispensing  po^ 
session,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  gram;  and 

&  If  convicted  of  a  oriminai  drug  offense  resulting  from  a 
violation  occurring  during  the  condua  of  any  grant  activity, 
I  will  report  the  oonvictioit  in  tvntinjL  svithui  10  calendar 
days  of  the  convictioit  to:  Director,  (Jrana  and  Contracts 
Service.  U3.  Department  of  Educabon,  400  Marvl^ 
Avenue,  &W.  (Room  3124.  CSA  Regional  ^fici' Building 
No.  3),  Washington,  DC  20202-4571.  Notice  shall 
the  idenbficabon  numbers)  of  each  affected  gram. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  idenafied 
here. 


As  the  duly  authorized  represenutive  of  the  applicant.  1  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


AMEOFAPPUCANT 


RINTTED  NAME  AND  TTRE  OF  AimfORIZED  REPRESElNTTATlVE 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


ED  8(WX)13, 6/90  (Replaces  ED  80-0008, 12/89;  ED  Form  CCS-008,  (REV.  12/88);  ED  80<0010, 5/90;  and  ED  8(WX)11, 5/90,  which  am 
obsolete) 
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Certification  R^arding  Debarment  Su^ension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  C.overed  Transactions 


This  certification  is  required  by  the  Deparanent  of  Education  regulations  implementing  Executive  Order 
12549.  OebanMsraanaSuspestftoa.34C7R  PaitSS,  foralllower  tier  transactions  meeting  the  thieshold 
and  bcr  requirements  stated  at  SccDon  65  JIO. 

Instractioas  for  Ccitificatioa 


1.  By  ngnac  and  tuteutang  this  proponL  the 
piotDecBvc lower  ocr  eoreaouu  u  providing  the 
cemficauM  aet  out  tatow. 

L  The  einificuion  ia  this  clause  is  a  material 
tepresataoon  of  faa  upon  which  rdiana  was  placed 
when  this  trtnaacuoe  was  entered  into,  if  k  is  User 
dcaniuned  that  the  prespecnv*  lower  tj«  peradpeat 
kaowwgiy  rcndBcean  erroneous  cemfiadon.  in 
addition  to  other  available  to  the  Fedcnl 

Covcmmcnc  thedeparonc  u  or  agency  with  which 
this  transacoon  originated  mey  pursue  evailabic 
remedies,  including  suspension  and/or  debanncnL 

3.  The  prospeoive  lower  tier  participant  shall  provMe 
immeoiate  wntten  nonce  to  tnc  penon  to  which  this 
proposal  is  submuuai  if  at  anv  tunc  the  pospectivc 
tower  uer  parodpant  kams  that  ks  ceraficaoon  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  orcumstances. 

4.  The  terms  “covered  transaction.*  'debarred.* 
'suspended,*  'iacligibic.*  lower  tim  cowed 
transacDon.*  *part>opanc*  'person.*  'prunarv  covered 
traiuacuon.*  'pnnopal*  'proposal.*  and  'voluntaniy 
ecciuded,*  as  used  in  this  clause,  have  the  meaninn 
set  out  in  the  Oefinitions  and  Coverage  sections  of 
rules  impiemermng  &ecuova  Orderl2549.  You  may 
conoct  the  person  to  which  this  proposal  is  subnuBad 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prosoeorve  lower  tier  partidoant  agrees  by 
submitting  this  proposal  that,  should  the  mposed 
covered  traruacaon  be  entered  inn.  it  ihaii  mt 
knowingly  enter  inn  anv  lower  tier  covend 
transacuon  with  a  person  who  is  d^arred. 
suspended,  declared  ineligible,  or  voiuntattly 
excluded  from  paroapanon  in  this  covered 
transaction,  unless  authonzed  by  the  departmertt  or 
agency  with  which  this  iraruacuon  onginaad. 


i.  Thai 


Debarment.  Suspension.  Ineiig^ty,  latTVoluMaiy 
Exdusion-^wcr  TierCovered  Tiansectiaca,* 
without  modifiation.  in  ill  lower  tier  covered 
transactions  and  in  all  solicitations  for  iowstin 
CDvar  ed  transacnons. 


7.  A  participBiit  in  a  coverad  transaction  mav  i«|y 
upon  a  csrtihcation  of  a  prqspeorva  partidpant  in  a 
lower  tier  covered  transaaion  that  k  ts  not 
debarred,  suspended,  ineligible,  or  voiustanly 
cxdudsd  from  the  covered  transaction,  tt 
knows  that  the  cereScation  is  eironeoui.  A 
partidoant  may  dadde  tha  metitod  and  frequency 
oy  which  k  detemines  the  eligibility  of  its 
pruiapais.  Esch  partidoant  may,  btu  is  not 
required  »,  check  the  Nonprocuremem  Lkt. 

8.  Nothing  conained  in  the  foregoing  shaD  be 
construed  to  require  cstabiisKment  of  a  tvstem  of 
records  in  order  to  render  in  good  faith  the 
oeitilication  required  by  this  clause.  The  knosrtedgt 
and  information  of  a  panadpant  is  not  required  to 
exceed  that  which  is  normally  possessed  oy  a 
prudent  person  in  the  ordinary  course  of  busness 
dealings. 

9.  Except  for  trensactions  authorized  uttder 
paragraph  5  of  these  instructions,  if  a  pertidpam  in 
a  cowed  transacuon  knowingly  enters  iruo  a  bwer 
tier  covered  transacoon  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluruanlv 
etcluded  from  perodpation  in  this  tiansacnoh.  in 
addition  to  other  renedies  available  to  the  Federal 
Coverrunent.  the  department  or  agency  with  whidi 
this  transection  origmated  may  pursue  available 
remedies,  tnduding  suspension  and/or  debarment. 


CertificaaoB 

(1)  The  prospective  lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
prindpals  are  presently  deoarred,  suspended,  proposed  for  debarment,  oeclared  ineligible,  or 
voluntarily  exduded  from  parhdpation  in  this  transaction  by  any  Fedeai  department  or  agency. 

(2)  Where  the  prospective  lower  tier  p^dpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  this  proposal. 


ED  80-0014, 9/90  (RcpUcei  CCS-009  (REV.  12/881.  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

CempicM  this  torn  to  disdost  lobbyinf  acdvitiM  ptnuam  to  31 UXC 13S2 
(Set  itvmclor  pui^  burdtfl  dtsdeourtj 


X  ItpofSTypc 


U  Type  M  federal  Acnom 

X  Stalue  ol  fedoral  Artiom 

pn  A  contna 

LiJ  X  grata 

c  cooperauve  agreement 
d.  loan 

□ 

A  bidielfctrappiicaden 

X  initial  award 
c  posi*aw«rd 

e.  lean  guarantee 

I.  loan  wtsurance 

Name  and  Addrns  Icponwf  iatifyt 
□  Primt  □  Subawardt 


□  Subawardtt 

Tlf  .  i/known: 


%.  U  KtpeniBf  fmity  fai  No.  4  is  Swbmwdtc.  fattf  Name 
and  Addms  ml  himm 


Contrestionai  Oislrict  d  known: 


4.  federal  DepaiuattAgtiaqr 


Conercsstonal  Ohlrtet  H  known: 


7,  federal  Frofram  NameiPeicnprienf 


t.  federal  Action  Number,  d  known: 


A  Name  and  Address  ot  lobbying  Cntity 
Id  otdnnduiL  last  name,  tint  name.  AUk 


CFOA  Number,  d  applicable: 


X  Award  Amount,  d known 
i 


b.  Indhrlduais  fcrlotming  Service 
ddloront  bom  Na  lOai 
Oaaf  name.  lirBi  name.  AMI 


unam  sa«Tff*i  tratx-A  </ 


11.  Amount  ol  Paynteoi  icheeb  atf  that  appiyh 

S  ____________  □  actual  □  planned 


IX  form  ol  Payment  icAecA  ad  that  applyl: 

□  A  cash 

□  b.  m>lund:  spcdlyt  nature  ____________ 

value 


tX  Type  of  f  aymeta  icheeb  ad  that  app^ 

□  A  retainer 

O  b.  one-dme  fee 
O  c  commission 

□  d.  cemingem  Ice 


□  L  other;  speofy: 


1A  Briel  Description  ol  Services  f crlormed  or  to  be  Performed  and  Oalcta)  of  fervicA  ineSuding  oMkertst,  employe  ettl. 
or  Atembens)  comacted  for  fayment  htdirtied  in  Mem  lit 


IX  Contwtuation  Shectls)  SM11*A  attachcdl  O  Yea 


□  No 


S%Batarci 
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INSTRUCnONS  FOR  COMPLEHON  OF  SF>UL,  DISCLOSURE  OF  LOBBYING  ACTWITIES 


Thfs  discioturt  form  thiil  be  completed  by  the  reporting  entity,  whether  fubawardee  or  prime  Federal  redpiertt  at  the 
iniriation  or  receipt  of  a  covered  Federal  acoon.  or  a  maicriai  change  to  a  previous  filing  pursuant  to  dtie  31  U3.C 
section  1352.  The  filing  of  a  form  is  required  for  eadi  payment  or  agreement  to  maae  payment  to  any  lobhying  endty  for 
mfluenang  or  anempong  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  emplovee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF'UI'A  Cononuaoon  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate  Complete  all  Hems  that 
apply  for  both  the  initiai  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Marugement  and  Budget  for  additional  informaoon. 

1.  Idenofy  the  type  of  covered  Federal  action  for  whicfTlobbying  activity  is  andior  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

L  Wentify  the  status  of  the  covered  Federal  actioru 

3.  Identify  the  appropriate  dassification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
iniormanon  previously  reponed.  enter  the  yesr  and  quarter  in  which  the  ch^ge  occurred.  Enter  the  date  of  the  last 
previously  submined  repon  by  this  reporting  cnoiy  for  this  covered  Fedcrai  action. 

4.  Eriter  the  full  name,  address,  dty,  tute  artd  aip  code  of  the  reporting  entity.  Indude  Congressiorul  District  if 
known,  ^eck  the  sppropriate  dassification  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be.  a  prime 
or  lubaward  recipient  Identify  the  tier  of  the  subawardee.  e.g..  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawartis  indude  but  are  not  limited  to  subconuacu.  subgrants  and  contraa  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee**,  then  enter  the  full  lume.  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient  Indude  Congressional  District  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment  Include  at  least  one  organizational 
level  betow  agency  name,  if  known.  For  example.  Depanment  of  Transporuoon,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assisunce  (CFDA)  number  for  grantt.  cooperative  agreemenu.  loans,  and  loan 
comnutments. 

f.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  Hem  1  (e.g.. 
Reouest  for  Propoiai  (RF?)  number  Invitation  for  Bid  (IFB)  number;  grant  announcement  number  the  contract, 
grant,  or  loan  award  number  the  appiication/proposai  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g,  “RFF.DE*9(H)01." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  Hem  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty.  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  die  covered  Federal  action. 

(b)Enter  the  full  names  of  the  indrviduaKs)  p^orming  senrices.  and  indude  full  address  if  different  from  10  (a). 

Enter  Last  Name.  First  Name,  and  Middle  Initiai  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (Item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whedter  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
ail  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  ail  boxes  that  apply.  If  payment  is  made  through  an  in*)und  contnliution. 
spedfy  the  nature  and  value  of  the  in*kind  payment 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Frovide  a  tpedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  datefs)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employeeis)  contacted  or  the  officeKs), 
employeeis),  or  Memberis)  of  Congress  that  were  conucted. 

15.  Check  whether  or  not  a  SF>LLL<A  Continuation  Shectis)  Is  atuched 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  rume.  title,  and  telephone  number. 


Fublic  rvporeni  burden  for  dih  collecTion  of  informsoen  ■  estimated  to  avcra|c  30  mintuca  per  letpoiwc.  inchidni  time  for  fewcwini 
intoucoom.  Marcluni  cinong  dau  lotoces.  gathering  and  maintaining  the  data  needed,  and  compleeng  and  reviewing  the  collection  of 
inlormaoon.  Send  comments  rcgvding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  mformaaon.  inciudtng  suggestions 
for  reducing  this  burden,  to  the  Office  of  Managemem  and  Budget.  Faperw^  Reduction  FiQ|ea  (034X044).  Washingtog  P  C  tOSOi- 
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Appendix  B 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most 
commonly  asked  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  annoimced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  We  just  missed  the  deadline  for  a 
previous  Department  of  Education 
competition.  May  we  submit  the 
application  we  prepared  for  it  under 
this  competition? 

A.  Yes.  However  the  likelihood  of 
success  is  not  good.  A  properly 
prepared  application  must  meet  the 
specifr cations  of  the  competition  to 
which  it  is  submitted. 

Q.  I’m  not  siu«  which  competition  is 
most  appropriate  for  my  project.  What 
should  I  do? 

A.  We  are  happy  to  discuss  any 
questions  with  you  and  provide 
clarifrcation  on  the  unique  elements  of 
the  various  competitions. 

Q.  How  can  I  best  ensure  that  my 
application  is  received  on  time  and  is 
considered  imder  the  correct 
competition? 

A.  Applicants  should  carefully  follow 
the  instructions  for  filing  applications 
that  are  set  forth  in  this  notice.  Be  sure 
that  Block  10  of  the  face  page  of  the 
application  (Standard  form  424)  clearly 
indicates  the  CFDA  number  84.198,  and 
the  title  of  the  program — ^National 
Workplace  Literacy  Program — 
representing  the  competition  in  which 
the  application  should  be  considered. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to  participate 
in  the  actual  writing  of  an  application, 
but  we  can  respond  to  specific  questions 
about  application  requirements, 
evaluation  criteria,  and  the  priority. 
Applicants  should  vmderstand  that  this 
previous  contact  is  not  required,  nor 
will  it  in  any  way  influence  the  success 
of  an  application. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 


program  applications.  However,  the 
scope  and  complexity  of  projects  is  too 
variable  to  establish  firm  limits  on 
length.  Yomr  application  should  provide 
enough  information  to  allow  the  review 
panel  to  evaluate  the  significance  of  the 
project  against  the  criteria  of  the 
competition.  We  recommend  that  you 
address  all  of  the  selection  criteria  in  an 
“Application  Narrative”  of  no  more 
than  50  pages  in  length.  Supporting 
doounentation  may  be  included  in 
appendices  to  the  Application 
Narrative.  Some  examples: 

(1)  Staff  qualifications.  These  should 
be  brief.  They  should  include  the 
person’s  title  and  role  in  the  proposed 
project  and  contain  only  information 
about  his  or  her  qualifications  that  are 
relevant  to  the  proposed  project. 
Qualifications  of  consultants  should  be 
provided  and  be  similarly  brief. 

Resumes  may  be  included  in  the 
appendices. 

(2)  Copies  of  evaluation  instruments 
proposed  to  be  used  in  the  project  in 
instances  where  such  instruments  are 
not  in  general  use. 

(3)  Copies  (samples)  of  any  curricula 
that  reflect  the  applicant’s  experience 
and  the  scope  and  direction  of  any 
current  or  previous  projects  related  to 
this  application. 

Note  that  a  Budget  Narrative 
describing  specific  uses  of  funds 
requested  in  the  budget  form  also  is 
required.  No  applications  will  be 
funded  without  this  material.  The 
Budget  Narrative  is  not  included  in  the 
recommended  50  page  limit. 

Q.  How  should  my  application  be 
organized? 

A.  The  applicant  should  assemble  its 
package  in  the  following  order:  'The  SF 
424  on  top,  followed  by  the  abstract. 
Partnership  Agreement  Form,  table  of 
contents.  Budget  Information  Form, 
Budget  Narrative,  Application  Narrative, 
assurances  and  certifications,  and 
appendices. 

Do  not  substitute  your  own  cover  for 
the  SF  424.  Please  include  one  extra, 
loose  copy  of  the  SF  424  for  use  by  the 
Application  Control  Center.  Please 
number  all  pages.  The  Application 
Narrative  should  be  organized  to  follow 
the  exact  sequence  of  ffie  components  in 
the  selection  criteria  in  this  notice. 

Q.  Can  project  funds  be  used  to  cover 
travel  expenses? 

A.  Travel  associated  with  carrying  out 
the  project  can  be  funded  using  program 
fun^  if  necessary  and  reasonable.  'Die 
Secretary  anticipates  that  the  project 
director,  one  business  or  labor 
representative,  and  the  evaluator  will 
attend  three  developmental  stafi 
meetings  over  the  course  of  the  project 
(one  start-up  conference,  one  mid-point 


conference,  and  one  close-out 
conference).  Therefore,  you  may  wish  to 
include  the  costs  of  nine  trips  to 
Washington,  D.C.  in  the  travel  budget. 

Q.  How  can  I  ensure  that  my 
application  is  filed  on  behalf  of  a  validly 
formed  partnership? 

A.  The  requirements  for  forming  a 
partnership  and  filing  an  application  on 
its  behalf  are  explained  in  §  472.2  of  the 
program  regulations.  A  partnership 
requires  a  signed  agreement  between  at 
least  one  entity  described  in 
§  472.2(a)(1)  and  at  least  one  entity 
described  in  §  472.2(a)(2).  Note  that 
State  and  local  governments — like  any 
other  entities — may  not  qualify  as 
partners  imless  they  fall  within  these 
descriptions.  For  example,  under  the 
regulations,  a  State  or  local  educational 
agency  or  a  municipal  employment  and 
training  agency  is  an  eligible  partner, 
but  a  State  or  city  government  is  not  an 
eligible  partner.  No  agency  of  the 
Federal  government  is  an  eligible 
partner.  Federal  employees  including 
members  of  the  armed  services  are  not 
eligible  for  training.  If  you  are  not  sure 
whether  a  particular  entity  is  an  eligible 
partner,  please  call  the  program  officers 
listed  as  information  contacts  in  the 
application  notice. 

Q.  Can  entities  that  are  not  eligible 
partners  be  involved  in  a  workplace 
literacy  prmect? 

A.  Yes.  They  could  potentially  be 
involved  as  “contractors,”  “helping 
organizations,”  or  “sites,”  as  defined  in 
§  472.5  of  the  regulations.  Note  that 
entities  that  are  “helpers”  or  “sites” 
m^  not  receive  funds  from  the  grant. 

Q.  Must  the  signed  partnership 
agreement  be  submitted  with  the 
application? 


A.  Yes.  The  agreement  is  required 
both  to  establish  the  partnership’s  legal 
eligibility  and  to  ensiuo  each  partner’s 
continuing  commitment  during  the 
workplace  literacy  project.  Prior  to 
submitting  an  application,  partners 
should  ensure  that  each  partner  clearly 
understands  its  role  and  responsibilities 
in  the  project. 

The  Department  interprets  even  a 
single  reference  in  the  application  to  an 
organization  as  a  partner  to  mean  that  it 
is  a  bona  fide  partner  in  the  partnership 
and,  thus,  is  required  to  sign  the 
partnership  agreement.  'The  applicant 
should  be  careful  to  designate  partners, 
helpers,  contractors,  etc.  in  the  same 
way  wherever  they  are  mentioned 
throughout  the  application.  Because 
partnership  requirements  are 
established  by  law,  the  Department 
reviews  each  agreement  form  to  be 
certain  that  it  meets  the  terms  of  the  law 


requiring  all  entities  named  as  partners 
to  sign  the  agreement.  The  Department 
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wishes  to  underscore  that  if  any  of  the 
entities  named  as  partners  in  the 
application  have  not  signed  the 
agreement  form,  the  application  will  be 
returned  to  the  applicant  without 
further  consideration  for  funding. 

Q.  How  does  the  Department  define 
“small  business”? 

A.  In  34  CFR  472.5,  the  Department 
defines  “small  business”  as  a  business 
entity  that — 

(1)  Is  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States 
and  that  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  products,  materials,  or  labor, 
or  both;  and 

(2)  May  be  in  the  legal  form  of  an 
individual  proprietorship,  partnership, 
corporation,  joint  venture,  association, 
trust  or  a  cooperative,  except  that  where 
the  form  is  a  joint  venture  there  can  be 
no  more  than  49  percent  participation 
by  foreign  business  entities  in  the  joint 
venture;  and 

(3)  Meets  the  requirements  found  in 
13  CFR  part  121  concerning  Standard 
Industrial  Classification  codes  and  size 
standards. 

If  you  are  not  sure  whether  or  not  you 
meet  the  definition  of  a  small  business, 
you  may  want  to  contact  your  local 
district  office  or  regional  office  of  the 
Small  Business  Administration  (SBA) 
for  advice.  If  you  are  unable  to  locate 
those  offices  you  may  call  the  SBA’s 
Office  of  Size  Standards  at  (202)  205- 
6618. 

Q.  May  an  application  including  a 
business  partner  that  is  a  small  local 
affiliate  of  a  larger  corporation  receive 
the  small  business  priority  Mints? 

A.  The  overall  size  of  the  ousiness 
partner  and  its  affiliates  will  determine 
the  answer.  Size  determinations  must 
include  the  business  partner  and  all  its 
domestic  and  foreign  affiliates 
regardless  of  whether  the  affiliates  are 
organized  for  profit.  13  CFR  121.401 
describes  affiliating  circumstances  for 
size  determination  purposes  and 
establishes  exceptions  thereto. 

Q.  May  an  application  including  a 
business  partner  that  operates  as  ffie 
small  local  franchisee  or  licensee  of  a 
larger  corporation  receive  the  small 
business  priority  points? 

A.  Small  business  priority  points  may 
be  awarded  when  a  business  partner 
meets  the  following  three  conditions:  It 

(1)  is  a  local  franchisee  or  licensee 
within  the  size  determination  standards, 

(2)  has  the  right  to  profit  from  its  efforts 
and  (3)  bears  the  risk  of  loss 
commensurate  with  ownership. 
Exceptions  to  this  general  interpretation 
may  arise  where  affiliation  results  from 
other  means  than  the  franchise  or 


license  agreement  such  as  common 
ownership,  common  management  or 
excessive  restrictions  on  the  sale  of  the 
franchise  interest.  See  §  121.401(m)  of 
13  CFR. 

Q.  Must  a  small  business  participant 
be  a  partner  for  the  application  to 
qualify  for  the  small  business  priority 
points? 

A.  Yes.  The  small  business  participant 
must  be  a  partner  who  has  signed  the 
Partnership  Agreement  for  the 
application  to  qualify  for  the  extra 
points. 

Q.  Must  an  applicant  provide  the 
Standard  Industrial  Classification  (SIC) 
code  for  the  small  business  partner  in 
order  to  receive  the  small  business 
priority  points? 

A.  Yes.  The  SIC  code  must  be  entered 
on  the  line  provided  on  the  Partnership 
Agreement  form. 

Q.  What  is  meant  by  a  required 
percent  of  non-Federal  cost-sharing  or 
matching  funds? 

A.  In  ffiis  program,  the  recipient  of 
Federal  funds  is  required  to  “match”  the 
Federal  grant  by  paying  at  least  a 
minimum  percentage  of  total  program 
costs.  Total  program  costs  include  both 
the  Federal  funds  received  and  the  non- 
Federal  contribution.  For  example,  a 
partnership  that  is  required  to  pay  30 
percent  of  total  program  costs  of 
$100,000  would  have  to  contribute 
$30,000  to  match  a  Federal  award  of 
$70,000  ($30,000  =  30  percent  of 
$100,000  ($30,000  plus  $70,000)).  All 
partnerships  must  contribute  at  least  30 
percent  of  total  program  costs,  except 
that  partnerships  may  receive  full 
reimbursement  for  their  necessary  and 
reasonable  administrative  costs  incurred 
in  establishing  a  project  during  the 
project  start-up  period.  That  period 
should  be  minimized  and  may  not 
exceed  six  months,  at  which  time  the 
project  is  expected  to  provide  services 
to  adult  workers. 

Q.  What  costs  may  be  included  in  the 
30  percent  match  (cash  or  in-kind)? 

A.  Any  cost  that  can  be  paid  with 
Federal  funds  from  this  program  is 
allowable  as  match  (see  Education 
Department  General  Administrative 
Regulations,  34  CFR  74.50-74.57  and  34 
CFR  80.24). 

Q.  What  costs  are  not  allowed  using 
project  funds  (Federal  or  non-Federal 
match)? 

A.  liie  following  items  are  not 
allowable  costs  in  the  National 
Workplace  Literacy  Program: 

•  Life  skills  such  as  balancing  a 
checkbook,  learning  to  read  to  (±ildren, 
writing  personal  correspondence,  etc. 

•  Personal  counseling  such  as 
counseling  for  alcoholism,  mental 


health,  health,  domestic  problems,  or 
housing  issues. 

•  Job  skills  or  vocational  training 
such  as  direct  training  in  statistical 
process  control  (SPC)  rather  than 
literacy  skills  needed  for  SPC. 

•  Computer  literacy,  defined  as  any 
training  above  the  level  of  computer 
competence  needed  to  operate  a 
computer-assisted  program  of 
instniction  used  in  a  workplace  literacy 
project.  Non-allowable  costs  include 
teaching  of  word  processing, 
WordPerfect,  Lotus,  dBase,  etc. 

•  Stipends  or  tuition  payments. 

•  Training  of  supervisors,  other  than 
those  one  step  up  from  targeted  workers 
such  as  maintenance  crew  supervisors. 

•  Construction  costs. 

•  Institutional  allowance. 

•  Any  imreasonable  or  uimecessary 
cost. 

Q.  May  a  project  provide  vocational  or 
job  training  activities? 

A.  No.  Ptojects  must  provide  adult 
education  programs  that  teach  literacy 
skills  needed  in  the  workplace. 
Workplace  literacy  activities  include 
only  the  adult  education  activities  listed 
in  the  Description  of  Program  section  of 
the  Notice  Inviting  Applications.  This 
list  does  not  include  vocational  or  job 
training  activities  such  as  auto 
mechanics,  dye  casting,  tailoring,  and 
statistical  process  control.  Workplace 
literacy  instruction,  however,  may 
enable  individuals  to  benefit 
subsequently  or  simultaneously  from 
advanced  vocational  skills  training 
provided  from  other  funds.  If  you  are 
not  sure  whether  a  particular  activity  is 
eligible  under  this  program,  please  call 
one  of  the  program  officers  listed  as 
information  contacts  in  the  application 
notice. 

Q.  May  a  project  provide  training  in 
operating  a  computer? 

A.  Training  to  operate  a  computer  that 
is  part  of  the  performance  of  a  job  is  a 
form  of  vocational  or  job  training  and  is 
not  an  eligible  activity  under  this 
program.  However,  computers  could  be 
used  as  a  means  of  instruction  if  this 
were  necessary  and  reasonable  imder 
the  circumstances  of  a  particular 
project.  In  such  a  context,  it  would  be 
permissible  to  ensure  that  students 
possessed  those  rudimentary  skills  that 
are  necessary  to  interact  with  computer- 
assisted  literacy  instruction. 

Q.  What  should  be  disseminated? 

A.  The  criterion  “Demonstration” 
encourages  applicants  to  use  certain 
dissemination  strategies  but  does  not 
preclude  the  use  of  additional  strategies 
that  are  appropriate  for  a  particular 
project.  Injects  should  distribute 
materials  that  will  help  others  to  adopt 
promising  practices  arising  from  the 
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project,  such  as  assessment  instruments, 
recruitment  materials,  job  task  analysis 
materials,  sta^  development  materials, 
curricula,  etc.  The  Department  does  not 
expect  or  anticipate  that  partnerships 
will  disseminate  trade  secrets  or  other 
protected  information.  However,  a 
project’s  dissemination  activities  should 
clearly  benefit  businesses  and 
workplaces  outside  of  the  partnership. 

Q.  What  is  the  Department  of 
Education’s  Program  Effectiveness 
Panel? 

A.  As  mentioned  in  the  note  to  the 
criterion  "Evaluation  plan,’’  the 
Program  Effectiveness  Panel  (PEP)  is  a 
mechanism  that  the  Department  has 
developed  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  imiversities,  and 
other  agencies. 

Specific  criteria  for  PEP  review  are 
found  at  34  CFR  786.12  or  787.12.  For 
further  information  about  PEP, 
prospective  applicants  may  wish  to  read 
Making  the  Ca^:  Evidence  of 
Effectiveness  in  Schools  and 
Classrooms,  which  contains  criteria  and 
guidelines  for  submitting  project  results 
to  PEP.  This  publication  is  available 
from  the  U.S.  Department  of  Education’s 
Office  of  Educational  Research  and 
Improvement.  555  New  Jersey  Avenue 
NW.,  Washington,  DC  20208-5645. 
Telephone:  (202)  219-2134. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  The  original  application  should  be 
bound  and  clearly  marked  as  the 
original  application  bearing  the  original 
signatures.  In  addition  six  copies  should 
be  submitted  and  marked  as  copies. 
Local  or  State  Agencies  may  choose  to 


submit  two  copies  with  the  original. 
Applications  should  not  include 
foldouts,  photographs,  audio-visuals,  or 
other  materials  that  are  hard  to 
duplicate. 

Q.  When  will  I  find  out  if  I’m  going 
to  be  funded? 

A.  You  can  expect  to  receive 
notification  within  8  to  9  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Will  my  application  be  returned? 

A.  We  do  not  return  applications. 
Therefore,  applicants  should  retain  at 
least  one  copy  of  the  application. 

Q.  What  happens  during  negotiations 
between  high  ranking  applicants  and 
the  U.S.  Department  of  Education  grants 
office? 

A.  Dviring  negotiations,  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  stafi  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions.”  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
rais^  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project’s 
success,  you  may  provide  reasons  for 
not  making  the  Ganges  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in 
your  opinion,  seriously  affect  the  project 


activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  Where  can  copies  of  the  Federal 
Re^ster,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can  often 
be  found  at  your  local  library.  If  not, 
they  can  be  obtained  fi'om  the 
Government  Printing  Office  by  writing 
to  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  1X3  20402.  Telephone: 

(202)  783-3238.  When  requesting  copies 
of  regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  materials 
related  to  this  notice  should  be  referred 
to  as  follows: 

(1)  The  Augustus  F.  Hawkins-Robert 
T.  Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Public  Law  100-297,  title  III, 
sections  301-385. 

(2)  The  National  Literacy  Act  of  1991, 
title  n.  Public  Law  102-73,  section  202. 

(3)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  parts  74,  75,  77,  79, 
80,  81.  82. 85.  and  86). 

(4)  34  CFR  parts  460  and  472 
(National  Workplace  Literacy  Program). 

Note:  Amendments  to  34  CFR  472  are 
published  in  this  issue  of  the  Federal 
Register. 

(5)  Small  Business  Size  Regulations 
(13  CFR  part  121). 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  462  and  472 
RIN  1830-AA11 

State-Administered  Workpiace  Literacy 
Program;  National  Workplace  Literacy 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends 
existing  regulations  that  govern  the 
State-Administered  Workplace  Literacy 
Program  and  the  National  Workplace 
Literacy  Program.  These  amendments 
are  needed  to  increase  project 
accountability  and  to  make  technical 
changes.  The  regulations  provide  mles 
for  applying  for  and  expending  Federal 
funds  under  these  programs. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
persons.  A  document  announcing  the 
elective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sarah  E.  Newcomb,  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  4417,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-7320. 
Telephone:  (202)  205-9872.  Or  Ms. 
Jeanne  Williams,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4518,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-7327. 
Telephone:  (202)  205-5977.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  State-Administered  Workplace 
Literacy  Program  and  the  National 
Workplace  Literacy  Program  are 
important  activities  that  assist  in 
achieving  the  National  Education  Goals. 
Specifically,  the  workplace  literacy 
programs  address  Goal  5,  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 
Moreover,  the  National  Workplace 
Literacy  Program  supports  this  goal  by 
providing  grants  to  exemplary 
partnerships  between  a  business, 


industry,  or  labor  organization,  or  a 
private  industry  council,  and  an 
education  organization  to  support  work- 
related  literacy  education. 

These  regulations  increase  the 
accountability  of  workplace  literacy 
projects.  The  Department  is 
implementing  this  strategy  in  order  to 
expand  the  demonstration  and 
dissemination  activities  of  projects, 
thereby  increasing  the  number  of 
instructional  approaches,  materials,  and 
techniques  for  providing  work-related 
literacy  education  that  are  submitted  to 
and  approved  by  the  Department’s 
Program  Effectiveness  Panel,  and 
subsequently  made  available  to 
practitioners. 

On  May  27, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  these  programs 
in  the  Federal  Register  (58  FR  30916). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  33  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 

Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority  and 
comments  on  subjects  outside  the  scope 
of  these  regulations — are  not  addressed. 

PART  462— STATE-ADMINISTERED 
WORKPLACE  LITERACY  PROGRAM 

Partnership  Agreement  (§§  462.30(c) 
and  462.32(b)) 

Comments:  Some  commenters  were 
concerned  that  requiring  partners  to 
enter  into  a  binding  agreement  would 
have  a  dampening  effect  on  businesses 
joining  partnerships,  and  recommended 
a  less  restrictive  approach.  Another 
commenter  supported  requiring  a 
binding  agreement. 

Discussion:  For  five  years  the 
Secretary  has  required,  under  the 
National  Workplace  Literacy  Program, 
the  types  of  binding  agreements  that 
would  become  part  of  the  State- 
Administered  program.  The  Secretary’s 
experience  is  that  these  agreements  are 
essential  to  eliciting  quality 
applications,  promoting  project  success, 
and  ensuring  accountable  grant 
performance. 

Changes:  None. 


PART  472— NATIONAL  WORKPLACE 
LITERACY  PROGRAM 

Definitions — Employment  and  Training 
Agency  (§  472.5) 

Comments:  One  commenter 
mistakenly  thought  the  proposed 
change,  which  would  clarify  that 
employment  and  training  agencies  are 
nonprofit  agencies,  would  exclude  from 
participation  as  partners  profit-making 
organizations  that  provide  employment 
and  training  services.  Other  commenters 
agreed  with  the  proposed  change  to  the 
definition  of  “employment  and  training 
agency.’’ 

Discussion:  The  proposed  change 
would  codify  an  existing  program 
practice  that  requires  an  Vacation 
partner  classified  as  an  employment  and 
training  agency  to  be  a  nonprofit  entity. 
However,  profit-makers  can  continue  to 
participate  as  partners  under  the 
classification  “business’’  or  “industry” 
organization.  See  §  472.2(a)(1).  Profit¬ 
making  organizations  should  note  that  a 
selection  criterion  in  §  472.22(c)(4) 
requests  applications  to  indicate  the 
extent  to  which  training  will  be 
provided  through  the  education  partner 
classified  under  §  472.2(a)(2),  rather 
than  through  the  business  or  labor 
partner  classified  under  §  472.2(a)(1), 
unless  transferring  this  activity  to  the 
business  or  labor  partner  is  necessary 
and  reasonable  within  the  framework  of 
the  applicant’s  proposed  project. 

Changes:  None. 

Project  Director  (§§  472.5  and  472.32(e)) 

Comments:  Several  commenters 
supported  the  regulations  defining  the 
term  “project  director”  and  requiring 
that  each  project  provide  for  a  director. 
Some  of  these  commenters 
recommended  additional  regulations, 
including  requiring  a  full-time  project 
director,  specifying  the  qualifications  of 
a  project  director,  and  requiring  that 
proposed  personnel  demonstrate 
substantive  experience,  education,  and 
training  in  the  workplace. 

Discussion:  Because  the  project 
director  will  be  responsible  for  the  day- 
to-day  operation  of  the  project,  the 
qualifications  of  that  person  should  be 
directly  related  to  the  specific 
requirements  of  the  project,  and  will 
naturally  differ  somewhat  from  project 
to  project.  The  Secretary  strongly 
encourages  applicants  to  hire  project 
directors  with  experience  and  training 
in  project  management  and  in  fields 
related  to  objectives  of  the  project,  but 
believes  that  a  list  of  standardized 
qualifications  would  limit  the  discretion 
of  applicant  partnerships  to  hire 
directors  who  respond  to  the  needs  of 
the  project.  The  regulations  do  not 
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specifically  require  a  full-time  project 
director,  and  this  may  not  be  needed — 
especially  in  small  projects.  However, 
each  project  must  provide  for  a  director 
who  will  devote  sufficient  time  to 
exercising  day-to-day  operational 
responsibility  and  ensure  that  the 
project  is  well  managed. 

Changes:  None. 

Preapplications  (§§472.10  and  472.11) 

Comment:  One  commenter  suggested 
retaining  §§  472.10  and  472.11,  which 
describe  a  preapplication  process, 
because  the  process  would  save  time  for 
projects  that  might  not  be  appropriate 
for  a  national  competition.  Another 
commenter  supported  the  Department’s 
proposal  to  delete  these  sections 
because  a  preapplication  would  be  a 
burdensome  paperwork  requirement. 

Discussion:  Historically,  these 
sections  were  included  in  the 
regulations  to  authorize  use  of  a 
preapplication  process  where  it  would 
be  helpful  to  applicants.  However,  the 
provision  has  never  been  needed,  and 
the  Department  does  not  foresee  its  use 
in  the  future. 

Changes:  None. 

Preference  for  Small  Business  Partners 
(§  472.21(e)) 

Comments:  One  commenter  agreed 
that  preference  points  should  be  given 
for  applications  involving  a  small 
business,  but  thought  that  the  points 
should  be  given  even  if  the  business  is 
not  involv^  as  a  project  partner.  The 
commenter  stated  that  it  is  unrealistic  to 
expect  small  businesses  to  become 
partners  because  this  would  burden 
them  with  paperwork,  meetings,  and 
unnecessary  reports.  Another 
commenter  suggested  giving  an 
additional  preference  to  partnerships 
involving  small  businesses  with  less 
than  100  or  250  employees. 

Discussion:  A  small  business  can 
potentially  be  involved  in  a  workplace 
literacy  project  as  a  “partner,”  a 
“contractor,”  a  “helping  organization,” 
or  a  “site.”  Each  of  mese  terms  is 
defined  in  34  CFR  472.5,  which  clarifies 
that  only  a  partner  can  receive  program 
funds  and  be  fully  involved  in  project 
policy  and  operations.  The  Secretary 
believes  that  preference  should  be  given 
only  to  those  partnerships  that  include 
small  businesses  as  partners.  To 
interpret  the  preference  more  broadly 
would  benefit  applications  that  involve 
large  businesses  as  partners — and 
merely  involve  small  businesses  in  a 
less  significant  role.  Each  partnership 
agreement  designates  one  of  the  partners 
to  serve  as  the  project  grantee.  This 
partner  is  principally  responsible  for 
project  administration,  including 


paperwork  and  reports.  Any  small 
business  partner  that  does  not  wish  to 
serve  as  a  grantee  can  enter  into  an 
agreement  designating  another  partner 
as  the  grantee,  and  can  thus  avoid  the 
paperwork  burden.  The  Secretary  has 
adopted  a  definition  of  the  term  “small 
business”  modeled  on  regulations  of  the 
Small  Business  Administration  and 
does  not  believe  it  would  be  beneficial 
to  modify  that  definition  by  giving  an 
additional  preference  to  small 
businesses  naving  particularly  small 
numbers  of  employees. 

Changes:  None. 

Selection  Criteria — Program  Factors 
(§  472.22(a)(5)) 

Comment:  Section  472.22(a)(5) 
proposed  adding  lemguage  to  a  selection 
criterion  encouraging  applicants  to 
focus  “on  improving  performance  in 
jobs  or  job  functions  that  have  a  broad 
representation  within  the  Nation’s 
workforce  so  that  the  products  can  be 
adapted  for  use  by  similar  workplaces 
across  the  Nation.”  Several  commenters 
interpreted  this  language  as  a  statement 
of  the  scop)e  of  services  that  are 
allowable  under  the  National  Workplace 
Literacy  Program,  believed  that  this 
scope  had  been  defined  too  narrowly, 
and  urged  that  it  be  expanded  to  include 
a  variety  of  activities.  It  was  also 
suggested  that  a  project  be  permitted  to 
provide  any  services  identified  in  a 
needs  assessment.  One  commenter 
asked  whether  use  of  the  term  “jobs  or 
job  functions”  was  intended  to  shift 
focus  away  from  job-specific 
competencies  of  current  job  titles  to 
broader  competencies  that  are  identified 
in  the  report  issued  by  the  Department 
of  Labor  Secretary’s  Commission  on 
Achieving  Necessary  Skills  (SCANS). 
The  commenter  asked  that  the 
Department  clarify  or  define  which  jobs 
or  job  functions  have  “broad 
representation  within  the  Nation’s 
workforce.”  Other  commenters  stated 
that  a  broader  scope  of  services  is 
needed  to  meet  the  National  Education 
Goals. 

Discussion:  Section  472.22(a)(5)  is  a 
selection  criterion  used  to  evaluate 
applications  and  is  not  a  statement  of 
the  scope  of  allowable  program  services. 
That  scope  is  stated  in  §  472.3,  which 
reflects  sections  371(a)(1)  and  (3)  of  the 
Adult  Education  Act,  and  lists  allowable 
activities.  Many  activities  mentioned  by 
the  commenters,  such  as  speaking, 
listening,  reasoning,  problem-solving, 
team  building,  GED  preparation,  and 
meeting  the  literacy  needs  of  adults 
with  limited  English  proficiency,  are 
allowable  under  §  472.3.  Further 
guidance  on  the  scope  of  allowable 
activities  is  included  in  the  notice 


inviting  applications  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Generally,  workplace  literacy 
projects  teach  literacy  skills  needed  in 
the  workplace  that  improve  the 
productivity  of  the  workforce.  The 
program  is  not  a  program  of  general 
adult  education  and  cannot  serve  needs 
that  are  not  directly  related  to  the 
workplace.  At  the  same  tjme,  projects 
serving  needs  that  are  dfrectly  related  to 
the  workplace  are  encouraged  to  use 
creative  approaches  to  stimulate 
workers’  interests  and  to  develop 
individualized  education  plans  that 
reflect  workers’  goals.  See  §  472.22(c)(2). 

The  purpose  of  the  language 
encouraging  a  focus  on  nationally 
representative  jobs  or  job  functions  is  to 
enhance  the  capability  of  a  project  to 
demonstrate  results  that  can  be  adapted 
by  similar  employers  and  industries. 
Section  472.22(a)(5)  was  not  proposed 
specifically  to  respond  to  the 
recommendations  of  the  SCANS  report, 
nor  was  the  report  intended  to  modify 
the  scope  of  services  under  the 
workplace  literacy  program.  The 
Secretary  believes  that  it  is  unnecessary 
to  define  by  regulation  what  jobs  or  job 
functions  are  broadly  representative. 
Applicants  are  encouraged  to  make  their 
own  evaluation  of  current  and  future 
labor  market  conditions,  and  design  a 
project  that  can  help  similar  workplaces 
in  the  future.  This  should  assist  in 
meeting  National  Education  Goal  5,  that 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  flie  rights  and 
re^onsibilities  of  citizenship. 

Changes:  None. 

Selection  Criteria — Demonstration 
(§  472.22(h))  (Proposed  §  472.22(h)(1)) 

Comments:  Several  commenters 
agreed  that  the  Department  should 
emphasize  dissemination  activities,  and 
recommended  the  inclusion  of  various 
other  dissemination  strategies.  Two 
commenters  were  concerned  that 
dissemination  activities  could  be 
hampered  because  the  instructional 
materials  produced  by  a  project  might 
contain  protected  information. 

One  commenter  suggested  that, 
because  carrying  out  both  the 
demonstration  and  commitment 
activities  described  in  proposed 
§  472.22(h)(1)  and  (2)  would  be 
overwhelming,  applicants  should  be 
asked  to  addins  only  one  of  these 
criteria. 

Discussion:  The  dissemination 
strategies  listed  in  proposed 
§  472.22(h)(1)  are  among  the  regulatory 
changes  designed  to  transform  the 
National  Workplace  Literacy  Program 
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into  a  true  demonstration  program.  See 
the  previous  discussion  of  the 
background  of  these  regulations  and 
note  also  §  472.31(c),  which  requires 
that  a  project  he  independently 
evaluated  for  “spread”  and 
“transportability”  to  other  sites. 

Proposed  §  472.22(h)(1)  encouraged 
applicants  to  use  certain  dissemination 
strategies  but  was  not  intended  to 
preclude  the  use  of  additional  strategies 
when  they  are  appropriate  for  a 
particular  proje^. 

The  Secretary  does  not  expect  or 
anticipate  that  partnerships  will 
disseminate  trade  secrets  or  other 
protected  information.  However,  a 
project’s  dissemination  activities  should 
clearly  benefit  businesses  and 
workplaces  outside  of  the  partnership. 

While,  ideally,  all  partners  will  be 
involved  in  demonstration  and 
commitment  activities,  these  activities 
may  be  accomplished  through  the 
efforts  of  partfcular  partners.  The 
Secretary  desires  that  the  factors  listed 
in  the  criteria  on  “Demonstration”  and 
“Commitment”  be  reflected  in  an 
applicant’s  program  design, 
management  plan,  and  budget. 

However,  the  Secretary  does  not 
anticipate  that  addressing  both  criteria 
will  be  burdensome  if  partners 
adequately  plan  and  budget  for  them. 
Changes:  The  selection  criterion 
“Demonstration  and  commitment”  in , 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  “Demonstration”  in 
§  472.22(h)  and  a  criterion  on 
“Commitment”  in  §472.22(i).  Also  see 
the  discussion  on  §  472.22(i). 

Selection  Criteria — Commitment 
(§  472.22(i))  (Proposed  §  472.22(h)(2)) 

Comments:  Several  commenters 
opposed  the  criterion  that  encoiuaged 
applicants  to  state  how  partners  plan  to 
establish  a  program  of  woricplace 
literacy  services  that  can  continue  after 
Federal  funding  ends.  Many  of  these 
commenters  believed  this  criterion 
would  adversely  affect  small  businesses 
since  they  might  not  have  the  resources 
needed  to  continue  a  workplace  literacy 
project.  Other  commenters  pointed  out  . 
that  some  businesses,  especially  small 
businesses,  have  short-term  training 
needs  that  can  be  met  during  the  coiu^ 
of  the  project  and,  therefore,  would  not 
need  to  continue  the  project.  Still  other 
commenters  thought  that  because  small 
businesses  would  not  he  able  to 
continue  a  project,  this  criterion  would 
nullify  the  five-point  preference  given 
for  partnerships  that  include  a  small 
business. 

Some  commenters  supported  the 
inclusion  of  the  criterion  on 
commitment  and  indicated  past  success 


with  this  concept,  but  suggested  that 
small  businesses  be  exempted.  Other 
commenters  believed  that  expecting 
business  partners  to  make  a 
commitment  to  continue  a  project  that 
is  improven  is  imreasonable  and  could 
scare  away  potential  business  partners. 
These  commenters  thought  that 
commitment  is  best  sou^t  and  obtained 
during  a  successful  project. 

Some  commenters  suggested  such 
alternative  methods  of  demonstrating 
commitment  as  release  time  for 
assessment  and  training,  strategic 
planning  for  capacity-building,  training 
business  partners  to  provide  woricplace 
literacy,  active  participation  of  all 
partners,  or  gradual  assumption  of  costs. 

Discussion:  The  Secretary 
acknowledges  the  many  helpful 
comments  on  this  topic.  Although 
proposed  §  472.22(h)(2)  did  not  involve 
a  commitment  to  any  imforeseeable  or 
unnecessary  post-project  activities,  the 
Secretary  wishes  to  avoid  any 
implication  that  this  is  the  case.  The 
Secretary  also  desires  to  preserve  the 
competitive  preference  for  partnerships 
involving  small  businesses. 

Accordingly,  the  selection  criterion 
“Demonstration  and  commitment”  in 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  “Demonstration”  in 
§  472.22(h)  and  a  criterion  on 
“Commitment”  in  §472.22(i).  Moreover, 
§  472.22(i)  makes  it  clear  that  plans  for 
continuing  workplace  literacy  after 
Federal  funding  ends  should  be  based 
on  realistic  forecasts  of  the  literacy 
needs  of  partners  and  should  take  into 
consideration  a  partner’s  capacity  to 
continue  services.  To  emphasize  this 
point,  the  criterion  now  provides  a 
range  of  examples  of  practical  strategies 
for  institutionalizing  workplace  literacy, 
many  of  which  can  be  carried  out  by 
small  businesses.  The  criterion  also 
recognizes  the  importance  of  an 
applicant’s  commitment  to 
institutionalizing  learning  in  the 
workplace  specifically  during  the 
project  itself.  These  changes  are 
intended  to  accommodate  the  legitimate 
concerns  of  the  commenters  while 
preserving  the  overall  purpose  of  a 
selection  criterion  on  commitment.  The 
recently  published  study  Adult  Literacy 
in  America  points  out  that  some  90 
million  adults  demonstrate  low  levels  of 
literacy  and  depicts  a  society  in  which 
the  vast  majority  of  Americans  do  not 
have  the  skills  needed  to  earn  a  living 
in  our  increasingly  technological  society 
and  international  marketplace.  The 
Secretary  believes  that  a  commitment  to 
institutionalize  learning  will  naturally 
lead  to  continuing  eftorts  to  promote 
workplace  literacy  after  Federal  funding 
ends  and  will  assist  in  transforming 


American  workplaces  to  meet  the 
challenges  of  a  world  market. 

Changes:  The  selection  criterion 
“Demonstration  and  commitment”  in 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  “Demonstration”  in 
§  472.22(h)  and  a  criterion  on 
“Commitment”  in  §  472.22(i).  The 
criterion  on  “Commitment”  clarifies 
that  applicants  are  to  develop  practical 
strategies  for  institutionalizing 
woricplace  literacy  that  are  based  on 
realistic  forecasts  of  literacy  needs  and 
the  capacity  of  partners.  'The  criterion 
also  encourages  applicants  to 
demonstrate  a  commitment  to 
institutionalizing  learning  in  the 
workplace  during  the  project. 

Reporting  (§  472.30(b)) 

Comments:  Numerous  commenters 
expressed  the  view  that  a  two-page 
semi-annual  performance  and  financial 
report  would  not  be  overly  burdensome. 
These  commenters  felt  that  the  data 
would  be  a  good  planning  tool,  would 
help  projects  monitor  their  progress, 
and  would  contribute  to  the 
standardization  of  the  workplace 
literacy  program  nationwide.  Other 
commenters  suggested  that  the  reports 
be  made  available  at  the  time  of  award 
so  that  data  bases  could  be  designed  to 
facilitate  collection.  Some  commenters 
strongly  advocated  quarterly  repoits  that 
include,  in  addition  to  the  information 
the  Secretary  proposed  collecting,  a 
brief  update  on  the  success  of  the 
project  in  achieving  its  objectives.  Two 
commenters  recommended  annual 
reporting,  one  because  of  the  project’s 
cycle  for  collecting  evaluative  data  and 
the  other  because  of  the  possibility  that 
the  Department  might  not  have  adequate 
staff  resources  to  use  the  performance 
and  financial  data  as  intended. 

Discussion:  The  Secretary  considered 
requiring  quarterly  reports  for  the 
National  Workplace  Literacy  Program, 
but  determined  that  they  would  be 
burdensome  for  grantees.  However,  the 
Secretary  believes  that  annual  reports 
would  not  provide  sufficient 
information  to  ensure  program 
accountability  and  ready  access  to 
information  that  is  comparable  across 
projects.  Grantees  will  be  required  to 
submit  brief  continuation  applications 
annually  in  order  to  receive  funding  for 
the  second  and  third  year  of  their 
projects. 

The  Secretary  believes  that  the 
continuation  application  and  a  two-page 
semi-annual  report  on  progress  and  total 
spending  for  the  reporting  period  will 
be  adequate.  The  reports  will  be  made 
available  to  grantees  at  the  start  of  their 
projects  to  enable  them  to  set  up 
appropriate  recordkeeping  procedures. 
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and  the  Department  will  work  with 
grantees  to  ensure  that  reports  are  used 
appropriately  both  to  monitor  and  to 
improve  projects. 

Changes:  None. 

Evaluation  (§472.31) 

Comments:  Several  commenters 
thought  that  the  requirement  for  projects 
to  have  a  third-party  evaluator  would  be 
expensive,  burdensome,  or  too  costly. 
Several  other  commenters  supported  the 
evaluation  requirement  because  a 
rigorous  evaluation  design  is  essential  to 
demonstrating  impact  and  replicable 
results  and  would  strengthen  projects. 
One  commenter  was  concern^  that 
tying  student  learning  gains  to  higher 
job  productivity  and  performance  would 
not  result  in  reliable  or  valid  measures 
of  the  effectiveness  of  projects  because 
learning  gains  are  not  the  only 
conditions  affecting  these  factors. 

Discussion:  Program  experience  over 
the  Ufe  of  the  National  Workplace 
Literacy  Program  indicates  that  a  third- 
party  evaluation  enhances  the  quality  of 
a  project  without  being  expensive, 
burdensome,  or  too  costly.  The 
Secretary  agrees  with  the  comment  that 
multiple  conditions,  including  learning 
gains,  may  contribute  to  measured 
improvements  in  job  productivity  and 
performance.  This  comment  supports 
the  need  for  a  rigorous  evaluation 
design  that  includes,  insofar  as  possible, 
controls  for  other  variables  that  may 
also  contribute  to  the  improvements 
measured.  Evaluations  of  this  rigor 
require  highly  trained  research  and 
evaluation  personnel  who  cannot 
always  be  found  among  staff  persons 
employed  within  funded  projects. 

Changes:  None. 

Start-up  Period  (§  472.32(b)) 

Comments:  Numerous  commenters 
supported  lengthening  the  grant  period 
to  three  years  and  extending  the  start-up 
period.  However,  one  commenter 
questioned  the  necessity  of  a  six-month 
start-up  period. 

Discussion:  The  heightened  emphasis 
on  demonstration  and  dissemination 
activities  requires  lengthening  the  grant 
period  to  three  years,  and,  as  necessary, 
lengthening  the  time  needed  to  establish 
a  project  before  services  are  provided  to 
adult  workers.  Although  §  472.32(b)(1) 
permits  applicants  to  take  up  to  a  six- 
month  start-up  period,  §  472.32(b)(2) 
requires  applicants  to  “minimize  the 
start-up  period,  if  any,  proposed  for 
their  projects.” 

Changes:  None. 


Continuation  of  a  Project  After  a  Partner 
Withdraws  (§  472.34) 

Comments:  One  commenter  suggested 
that  the  regulations  specifically  apply  to 
business  partners.  Another  commenter 
thought  the  regulations  favored  projects 
writh  more  than  two  partners,  and 
requested  greater  flexibility  in  the 
renegotiation  of  the  scope  of  work  of  a 
grant.  A  commenter  suggested  that  a 
project  be  allowed  to  continue  despite 
the  withdrawal  of  a  partner,  even  if  the 
conditions  of  §  472.34  are  not  satisfied. 
One  commenter  inquired  whether  all,  or 
only  one,  of  the  conditions  outlined  in 
§  472.34  must  be  met  by  withdrawing 
partners. 

Discussion:  Although  each 
partnership  is  requir^  to  designate  one 
partner  as  its  applicant  and  grantee,  an 
award  is  made  on  the  basis  of  the 
partnership  agreement  that  is  signed  by 
all  members  of  the  partnership  and  that 
binds  the  partners  to  every  statement 
and  assurance  made  in  the  application, 
in  addition  to  carrying  out  their 
respective  roles.  It  is  therefore 
reasonable  to  expect  that  the  approved 
scope  of  work  will  continue  to  be 
carried  out  if  a  partner  withdraws, 
regardless  of  the  type  of  partner 
withdrawing  or  the  number  of  partners 
in  the  original  partnership.  The 
regulations  do  not  favor  projects  with 
more  than  two  partners.  Se<^on 
472.34(b)(1)  allows  for  the  full 
substitution  of  a  partner  even  in  the  case 
of  a  two-party  partnership  so  long  as  the 
partnership  continues  to  meet  the 
requirement  in  §  472.2(b)  that  there  be  at 
least  one  education  partner  and  one 
business  or  labor  partner.  The  Secretary 
wishes  to  point  out  that  the  conditions 
in  §  472.34  are  to  be  met  by  the 
remaining  partners.  They  are  not 
conditions  to  be  met  by  the  withdrawing 
partners  as  suggested  by  the  corrunenter. 
Moreover,  all  of  the  conditions 
described  in  §472.34  must  be  met 
before  the  Secretary  will  allow  a  project 
to  continue. 

Changes:  Section  472.34  has  been 
changed  to  clarify  that  all  of  the 
conditions  described  in  this  section 
must  be  met  if  a  project  is  to  be  allowed 
to  continue  after  the  withdrawal  of  a 
partner. 

Union  and  Worker  Involvement  (Part 
472) 

Comments:  Several  conunenters 
thought  imions  should  be  involved  in 
the  development  and  implementation  of 
projects.  Some  of  these  commenters 
recommended  requiring  a  written 
statement  indicating  consultation  with 
and  concurrence  by  the  \mion.  Others 
suggested  requiring  a  statement  fix)m  the 


union  that  it  either  agrees  to  full 
partnership  with  the  education  partner 
and  business  partner  or  it  acknowledges 
the  collaboration  between  the  education 
and  business  partner.  One  commenter 
suggested  that  points  be  awarded  to 
proposals  with  employer  and  union 
partnerships. 

One  commenter  suggested  that,  in  the 
absence  of  a  imion,  workers  should  be 
involved  in  planning  the  project. 

Another  commenter  suggested  that 
points  be  awarded  to  applications — (1) 
with  effective  plans  to  involve  workers 
in  the  educational  provider’s  decision¬ 
making  process;  and  (2)  that  emphasize 
participatory  teaching  methods. 

Several  commenters  thought  that 
irnion  and  worker  involvement  would 
improve  the  recruitment,  interest,  and 
commitment  of  the  workforce,  and  help 
to  allay  fears  that  a  project  would  result 
in  the  loss  of  jobs  for  employees  failing 
to  demonstrate  learning  gains. 

Discussion:  Section  371(a)(1)  of  the 
Act  permits,  but  does  not  require,  a 
labor  organization  to  be  a  partner  in  an 
application  under  this  program.  This 
provision  is  reflected  in  §  472.2(a)  and 
(b).  As  indicated  in  §  472.2(c),  a  labor 
organization,  like  any  partner,  must 
participate  in  a  joint  application  for 
funding  and  sign  a  partnership 
agreement.  However,  the  Secretary  does 
not  believe  that  a  written  statement 
regarding  imion  consultation  should  be 
required  of  partnerships  that  do  not 
indude  a  labor  organization. 
Nevertheless,  the  Secretary  encourages 
all  partnerships  to  involve  workers  and, 
as  appropriate,  labor  organizations  in 
matters  related  to  the  project.  This 
arrangement  should  provide  a  number 
of  benefits,  including  allaying  any 
concerns  that  workers  may  have  about 
partidpating  in  a  project. 

Changes:  None. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  spedfic 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
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require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  horn 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 
34  CFR  Part  462 

Adult  education.  Business  and 
industry.  Labor  unions,  Reporting  and 
recordkeeping  requirements,  and 
Workplace  literacy. 

34  CFR  Part  472 

Adult  education.  Business  and 
industry,  Labor  unions.  Reporting  and 
recordkeeping  requirements,  and 
Workplace  hteracy. 

Dated:  January  3, 1994. 

Richard  W.  Riley, 

Secwtary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.198  National  Workplace  Literacy 
Program.  Catalog  of  Federal  Domestic 
Assistance  Number  has  not  been  assigned  for 
the  State-Administered  Workplace  Literacy 
Program.) 

The  Secretary  amends  Parts  462  and 
472  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  462— STATE-ADMINISTERED 
WORKPLACE  LITERACY  PROGRAM 

1.  The  authority  citation  for  part  462 
continues  to  read  as  follows: 

Authorit3r:  20  U.S.C.  1211a(b),  imless 
otherwise  noted. 

2.  Section  462.30  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S462.30  Who  Is  eligible  to  apply  to  •  State 
for  an  award? 

***** 

(c)  The  partners  ^all  mter  into  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  the 
subgrantee  or  contractor.  The  agreement 
must  also  detail  the  role  each  partner 
plans  to  perform  and  bind  eacm  partner 
to  every  statement  and  assurance  made 
in  the  application. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  1830-4)521) 

3.  Section  462.32  is  revised  to  read  u 
follows: 


1462.32  What  are  the  local  ^tpUeation 
requirements? 

A  local  partnership  application, 
submitted  to  an  SEA  for  funding  undw 
the  State-administered  Workplace 
Litert^  Prcnram,  must  contain — 

(a)  The  information  in  section 
371(a)(4)  of  the  Act:  and 

(b)  A  signed  partnership  agreement  as 
described  in  §  462.30(c). 

(Approved  by  the  Office  of  Management  and 
Bud^  under  0MB  control  nvimW  1830- 
0521) 

(Authority:  20  U.S.C.  1211(bM5)) 

PART  472-NATIONAL  WORKPLACE 
LITERACY  PROGRAM 

4.  The  authority  citation  for  Part  472 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1211(a),  tmless 
otherwise  noted. 

Subpart  B — [Ramoved  and  Ravlaad] 

5.  Part  472  is  amended  by  removing 
and  reserving  subpart  B. 

6.  Section  472.5  is  amended  by 
revising  paragraph  (a)  and  the  definition 
of  "Employment  and  training  agency" 
in  paragraph  (b)  and  by  adding  new 
definitions  of  “Project  director”  and 
"Small  business”  to  paragraph  (b)  in 
alphabetical  order  to  read  as  follows: 

1472.5  WhM  definitions  apply? 

(a)  The  definitions  in  34  CFR  460.4 
apply  to  this  part. 

(b) *  *  * 

Employment  and  training  agency 
includes  any  nonprofit  agency  that 
provides — as  a  suostantid  portion  of  its 
activity — employment  and  training 
services,  either  directly  or  through 
contract. 

***** 

Project  director  means  the  person 
with  day-to-dav  operational 
responsibility  for  the  project. 

***** 

Small  business  means  a  business 
entity  that — 

(1)  Is  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States 
and  that  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  products,  materials,  or  labor, 
or  both;  and 

(2)  May  be  in  the  legal  form  of  an 
individual  proprietor^p,  partnership, 
corporation,  joint  venture,  association, 
trust  or  a  cooperative,  except  that  if  the 
form  is  a  joint  venture,  there  can  be  no 
more  than  49  percent  partidpatfon  by 
foreign  business  entities  in  the  joint 
venture;  and 

(3)  Meets  ths  raquiiemraits  found  in 
13  part  121  amceming  Standard 


Industrial  Classification  codes  and  size 
standards. 

147220  [Amended] 

7.  Section  472.20  is  amended  by 
removing  paragraph  (c). 

8.  Section  472.21  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

{47221  How  does  the  Secretary  evehiale 
an  application? 

***** 

(b)  The  Secretary  may  award  up  to 
100  points,  induding  a  reserved  10 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §472.22. 
***** 

(e)  In  addition  to  the  points  to  be 
awarded  based  on  the  criteria  in 
§  472.22,  the  Secretary  awards  five 
points  to  applications  from  partnerships 
that  include  as  a  partner  a  small 
business  that  has  signed  the  partnership 
agreement. 

9.  Section  47222  is  amended  by 
removing  the  word  "and”  after  the 
semicolon  at  the  end  of  paragraph  (a)(3); 
removing  the  period  at  the  end  of 
paragraph  (a)(4),  and  adding,  in  its 
place,  and”;  adding  a  new  paragraph 
(a)(5);  revising  paragraph  (b), 
introductory  text;  revising  paragraph 

(c)(1);  removing  the  word  "and”  after 
the  semicolon  at  the  end  of  paragraph 

(c)(3):  removing  the  period  at  the  end  of 
paragraph  (c)(4),  and  adding,  in  its 
place,  “;  and”;  adding  a  new  paragraph 
(c)(5):  revising  paragraph  (d), 
introductory  text;  removing  the  word 
"and”  after  the  semicolon  at  the  end  of 
paragraph  (d)(2)(iii);  adding  the  word 
"and”  after  the  semicolon  at  the  end  of 
paragraph  (d)(2)(iv);  adding  a  new 
paragraph  (d)(2)(v):  revising  paragraph 
(e).  introductory  text;  revising  paragraph 
(e)(2)(i):  revising  paragraph  (ft, 
introductory  text,  removing  the  word 
"and”  after  the  semicolon  at  the  end  of 
paragraph  (f)(4);  removing  the  period  at 
the  end  of  paragraph  (f)(5h  and  adding, 
in  its  place.  ”;  and”;  adding  a  new 
paragraph  (f)(6)  and  a  "Note  to 

§  47222(f)(6)”  following  the  paragraph; 
revising  paragraph  (g).  fotroductory  text; 
and  addi^  a  new  paragraph  (h)  to  read 
as  follows; 

§47222  Whatsalaelion  orHaria  doaalha 
Sacratary  uaa? 

(a)  *  *  * 

(5)  Focuaaa  on  improving 

Krfonnanca  in  jobs  or  job  Actions  that 
ve  a  broad  representation  within  the 
Nation's  workforce  so  that  the  products 
can  be  adapted  for  use  by  similar 
workplaces  across  the  Nation. 
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(b)  Extent  of  need  for  the  project.  (10 
points)  *  *  * 

***** 

(c) *  *  * 

(1)  Develop  or  use  curriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace; 
***** 

(5)  Provide,  and  document  for  others, 
a  program  of  training  for  sta^  including, 
but  not  limited  to,  techniques  of 
ciuriculum  development  and  special 
methods  of  teaching  that  are  appropriate 
for  workplace  environments. 

(d)  Plan  of  operation.  (15  points) 

*  *  * 

***** 

(2)  *  *  * 

(v)  A  realistic  time  table  for 
accomplishing  project  objectives; 

***** 

(e)  Applicant’s  experience  and  quality 
of  key  personnel.  (8  points)  *  •  * 

***** 

(2)*  *  * 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director, 

***** 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  for  an 
independent  evaluation  of  the  project, 
including  the  extent  to  which  the 
applicant’s  methods  of  evaluation — 
***** 

(6)  Will  yield  results  that  can  be 
summarize  and  submitted  to  the 
Secretary  for  review  by  the 
Department’s  Program  Effectiveness 
Panel. 

Note  to  §  472.22(f)(6):  'The  Program 
EHectiveness  Panel  (P^)  is  a 
mechanism  the  Department  has 
developed  for  validating  the 
effectiveness  of  educational  programs 
develo|>ed  by  schools,  universities,  and 
other  agencies.  The  PEP  is  composed  of 
experts  in  the  evaluation  of  educational 
programs  and  in  other  areas  of 
education,  at  least  two-thirds  of  whom 
are  non-Federal  employees  who  are 
appointed  by  the  S^retary.  Regulations 
governing  the  PEP  are  codified  in  34 
CFR  parts  785-789.  Specific  criteria  for 
PEP  review  are  found  in  34  CFR  786.12 
or  787.12. 

(g)  Budget  and  cost-effectiveness.  (7 
points)  *  •  * 

***** 

(h)  Demonstration.  (5  {mints)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant’s 
plan,  during  the  grant  {>eriod,  to 
disseminate  the  results  of  the  project, 
including — 


(1)  Demonstrating  promising  practices 
used  by  the  project  to  others  interested 
in  implementing  these  techniques; 

(2)  Conducting  workshops  or 
delivering  papers  at  national 
conferences  or  professional  meetings; 
and 

(3)  Making  available  material  that  will 
help  others  implement  promising 
practices  developed  in  the  project. 

(i)  Commitment.  (5  {mints)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant’s 
plan  to  institutionalize  learning  in  the 
workplace  based  on  promising  practices 
demonstrated  in  the  project.  In  making 
this  determination,  the  Secretary 
considers — 

(1)  The  general,  hut  realistic,  forecast 
of  literacy  needs  of  members  of  the 
partnership  and  the  capacity  of  the 
partners; 

(2)  Activities  that  will  increase, 
during  the  grant  {mriod,  the  capacity  of 
partners  to  provide  a  coherent  program 
of  learning  in  the  workplace;  and 

(3)  Activities  that  will  lead  to  the 
continued  provision  or  expansion  of 
work-based  literacy  services  built  on 
successful  outcomes  of  the  project.  For 
example,  the  {>artners  could — 

(A)  Integrate  workplace  literacy 
services  into  the  long-term  planning  of 
partner  organizations; 

(B)  Create  and  implement  policies  and 
practices  that  encourage  worker 
participation  in  workplace  literacy  and 
other  location  and  training 
op{mrt\inities; 

(C)  Provide  training  that  will  enable 
partners  to  build  a  capacity  to  furnish 
necessary  workplace  literacy  services  in 
the  future; 

(D)  Establish  relationships  within  the 
partnership  or  with  other  entities  that 
will  continue  provision  of  necessary 
workplace  literacy  services  after  the 
project  ends;  or 

(E)  Plan,  after  the  project  has  ended, 
to  expand  services  to  other  locations, 
divisions,  or  suppliers  of  the  business  or 
industry  partners  or  labor  organizations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numter  1830- 
0521) 

10.  Sections  472.30  and  472.31  are 
redesignated  as  §§  472.32  and  472.33, 
res{>ectively. 

11.  A  new  §  472.30  is  added  to  read 
as  follows: 

§472.^  vmiat  are  the  reporting 
requirements? 

(a)  A  recipient  of  a  grant  or 
coo{>erative  agreement  under  this 
program  shall  submit  to  the  Secretary 
{mrformance  and  financial  reports. 


(b)  These  re{mrts  must  be  submitted  at 
times  required  by  the  Secretary  and  at 
least  semi-annually. 

(c)  These  reports  must  contain 
information  required  by  the  Secretary. 
(Authority:  20  U.S.C  1211(a)) 

12.  A  new  §  472.31  and  “NOTE  to 
§  472.31’’  are  added  to  read  as  follows: 

§  472.31  What  are  the  evaluation 
requirements? 

(a)  Each  recipient  of  a  grant  or 
cooperative  agreement  tinder  this 
program  shall  provide  and  budget  for  an 
independent  evaluation  of  project 
activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  learning  gains  and  the  effects  on 
job  advancement,  job  performance 
(including,  for  example,  such  elements 
as  productivity,  safety,  and  attendance), 
and  project  and  product  spread  and 
transportability. 

(d)  A  proposed  project  evaluation 
design  for  the  entire  project  period, 
expanding  on  the  plans  outlined  in  the 
application  pursuant  to  §  472.22(f),  must 
be  submitted  to  the  Secretary  for  review 
and  approval  prior  to  the  end  of  the  first 
year  of  the  project  period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department’s  Program  Effectiveness 
Panel,  as  described  in  34  CFR  {larts  785- 
789,  must  be  submitted  to  the  Secretary 
during  the  last  year  of  the  project 
period. 

(f)  If  a  grantee  cooperates  in  a  Federal 
evaluation  of  its  project,  the  Secretary 
may  determine  that  the  grantee  fully  or 
partially  meets  the  evaluation 
requirements  of  this  section  and  the 
reporting  requirements  in  §  472.30. 

(Approved  by  Office  of  Management  and 
Budget  under  OMB  control  number  1830- 
0522) 

(Authority:  20  U.S.C  1211(a)) 

Note  to  §  472.31:  As  used  in 
§  472.31(c)— 

“Spread’  means  the  degree  to 
which — 

(1)  Project  activities  and  results  are 
demonstrated  to  others; 

(2)  Technical  assistance  is  provided  to 
others  to  help  them  replicate  project 
activities  and  results; 

(3)  Project  activities  and  results  are 
replicated  at  other  sites;  or 

(4)  Information  and  material  about  or 
resulting  firom  the  project  are 
disseminated;  and 

"Transportability’  means  the  ease  by 
which  project  activities  and  results  may 
be  replicated  at  other  sites,  such  as 
through  the  development  and  use  of 
guides  or  manuals  that  provide  step-by- 
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step  directions  for  others  to  follow  in 
order  to  initiate  similar  efforts  and 
reproduce  comparable  results. 

13.  Section  472.32,  as  redesignated,  is 
amended  by  revising  paragraphs  (b), 
(d)(1),  and  (p)  to  read  as  follows: 

§  472.32  What  other  requirements  must  be 
met  under  this  program? 

«  *  *  *  * 

(b)(1)  The  project  period  may  include 
a  start-up  period,  not  to  exceed  six 
months,  during  which  the  project  is 
being  established  and  prior  to  the  time 
services  are  provided  to  adult  workers. 

(2)  Applicants  shall  minimize  the 
start-up  period,  if  any,  proposed  for 
their  projects. 

***** 

(d)*  *  * 

(1)  100  percent  of  the  administrative 
costs  inciured  in  establishing  a  project 
during  the  start-up  period  described  in 
paragraph  (h)  of  tUs  section  by  an  SEA. 
LEA,  or  other  entity  described  in 


§  472.2(a),  that  receives  a  grant  imder 
this  part:  and 

***** 

(e)  Each  recipient  of  an  award  under 
this  program  shall  provide  for  a  project 
director. 

14..  A  new  §  472.34  is  added  to  read 
as  follows: 

§  472.34  Under  what  circumstances  may  a 
project  continue  If  a  partner  withdraws? 

(a)  A  project  may  continue  despite  the 
withdrawal  of  a  partner  that  is  unable  to 
perform  its  role  as  outlined  in  the  grant 
award  document  if  all  of  the  following 
conditions  are  met: 

(1)  Written  approval  is  given  by  the 
Secretary. 

(2)  The  partnership  continues  to  meet 
the  requirements  in  §  472.2(b). 

(3)  The  i}artnership  will  be  able  to 
complete  the  remainder  of  the  project. 

(4)  The  j>artner’s  withdrawal  will  not 
cause  a  change  in  the  scope  or 
objectives  of  the  grant  or  cooperative 
agreement. 


(b)  In  determining  that  the  condition 
in  paragraph  (a)(4)  of  this  section  is 
satisfied,  the  Secretary  considers  such 
factors  as  whether — 

(1)  A  similar  new  partner  will  sign  the 
partnership  agreement  and  agree  to 
carry  out  the  role  of  the  withdrawing 
partner  as  described  in  the  grant 
agreement; 

(2)  One  or  more  of  the  remaining 
partners  will  agree  to  carry  out  the  role 
of  the  withdrawing  partner  as  described 
in  the  grant  agreement;  or 

(3)  One  or  more  of  the  remaining 
partners  will  expand  its  activities  as 
approved  under  the  grant  in  order  to 
compensate  for  the  activities  that  would 
have  been  carried  out  under  the  grant 
agreement  by  the  partner  that  is 
withdrawing  without  a  change  in  the 
project’s  scope  or  objectives. 

(Authority:  20  U.S.C  1211(a)) 

(FR  Doc  94-442  Filed  1-7-94;  8:45  ami 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
ruimbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  aveulable  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15259-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  nfH>ney  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Morxfay  through  Friday,  at  (202)  783-3238 
from  8:00  €Lm.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

..  (869-019-00001-1) . 

..  $15.00 

Jan.  1,  1993 

3  (1992  Compilation 

and  Parts  100  and 

101) . 

...  (869-01W)0002-0)  .... 

..  17.00 

»Jan.  1, 1993 

4 . 

...  (869-019-000034) . 

..  5.50 

Jan.  1, 1993 

5  Parts: 

1-699  . 

...  (869-019-000044)  .... 

..  21.00 

Jon.  1,  1993 

700-1199  . 

...  (869-019-00005-4)  .... 

..  17.00 

Jan.  1. 1993 

1200-End,  6  (6 

Reserved) . 

...  (869-019-00006-2)  .... 

..  21.00 

Jan.  1, 1993 

7  Parts: 

0-26  . 

...  (869-019-00007-1)  .... 

..  20.00 

Jan.  1, 1993 

27-45  . 

...  (869-019-00008-9)  .... 

..  13.00 

Jan.  1, 

1993 

46-51  . 

...  (869-019-00009-7)  .... 

..  20.00 

Jan.  1, 

1993 

52  . 

...  (869-019-00010-1)  .... 

..  28.00 

Jan.  1, 

1993 

53-209  . 

...  (869-019-00011-9)  .... 

..  21. (K) 

Jan.  1, 

1993 

210-299  . 

...  (869-019-00012-7)  .... 

..  30.00 

Jan.  1, 

1993 

300-399  . 

...  (869-019-000134)  .... 

..  15.00 

Jan.  1, 

1993 

400499 . 

...  (869-019-00014-3)  .... 

..  17.00 

Jan.  1, 

1993 

700499  . 

...  (869-019-00015-1)  .... 

..  21.00 

Jan.  1, 

1993 

900099 . 

...  (869-019-00016-0)  .... 

..  33.00 

Jon.  1, 

1993 

1000-1059  . 

...  (869-019-000174)  .... 

..  20.00 

Jan.  1, 

1993 

1060-1119  . 

...  (869-019-000184)  .... 

..  13.00 

Jan.  1, 

1993 

1120-1199  . 

...  (869-019-000194)  .... 

..  11.00 

Jan.  1, 

1993 

1200-1499  . 

...  (869-019-000204)  .... 

..  27.00 

Jon.  1, 1993 

1500-1899  . 

...  (869-019-000214)  .... 

..  17.00 

Jan.  1, 

1993 

1900-1939  . 

...  (869-019-000224)  .... 

..  13.00 

Jan.  1, 

1993 

1940-1949  . 

...  (869-019-00023-2)  .... 

..  27.00 

Jan.  1, 

1993 

1950-1999  . 

...  (869-019-00024-1)  .... 

..  32.00 

Jan.  1, 

1993 

2C00-End . 

...  (869-01940025-9)  .... 

..  12.00 

Jon.  1,  1993 

8  . 

...  (869419-00026-7)  .... 

..  20.00 

Jan.  1, 1993 

9  Parts: 

1-199  . 

...  (869419-00027-5)  .... 

..  27.00 

Jan.  1, 1993 

200-End  . 

...  (869419-00028-3)  .... 

..  21.00 

Jan.  1,  1993 

10  Parts: 

0-50 . 

...  (86941940029-1)  .... 

...  29.00 

Jan.  1,  1993 

51-199  . 

...  (869419400304)  ..„ 

..  21.00 

Jon.  1, 

1993 

200-399  . 

...  (86941940031-3)  .... 

...  15.00 

Jan.  1, 

1993 

400-499  . 

...  (869419-00032-1)  .... 

...  20.00 

Jan.  1, 

1993 

5004nd  . 

...  (869419-000334)  .... 

...  33.00 

Jan.  1, 

1993 

11  . 

...  (869419-000344)  .... 

...  13.00 

Jaa  1, 1993 

12  Parts: 

1-199  . 

...  (869419-000354)  .... 

...  11.00 

Jon.  1, 1993 

200-219  . 

...  (869419-000364)  .... 

...  15.00 

Jan.  1, 

1993 

220-299  . 

...  (869419-00037-2)  .... 

...  26.00 

Jan.  1, 

,  1993 

300499  . 

....  (86941940038-1)  .... 

...  21.00 

Jan.  1, 

,  1993 

500499  . 

...  (869419-00039-9)  .... 

...  19.00 

Jan.  1, 

,  1993 

600-End  . 

...  (86941940040-2)  .... 

...  28J)0 

Joa  1, 1993 

13  . 

....  (869419-00041-1)  ... 

...  28.00 

Jan.  1, 1993 

Title  Stock  Number  Price 

14  Parts: 

1-59  . (869-019-00042-9) .  29.00 

60-139  . (869-019-00043-7) .  26.00 

140-199  . (869-019-00044-5) .  12.00 

200-1 199  . (869-019-00045-3) .  22.00 

1200-End . (869-019-00046-1) .  16.00 

15  Parts: 

0-299  . (869-01900047-0) .  14.00 

309-799  . (869-019-00048-8) .  25.00 

800-End  . (869^)19-00049-6) .  19.00 

16  Parts: 

0-149  . (869-019-00050^)) .  7.00 

150-499  . (869-019^)0051-8) .  17.00 

1000-End .  . (869-019-00052-6) .  24.00 

17  Parts: 

1-199  . (869-019-00054-2)  ......  18,00 

200-239  . (869-019-00055-1) .  23.00 

240-End  . (869-019-00056-9) .  30.00 

18  Parts: 

1-149  . (869-019-00057-7) .  16.00 

150-279  . (869-019-00058-5) .  19.00 

280-399  . (869-019-00059-3) .  15.00 

400-End  . (869-019-00060-7) .  10.00 

19  Parts: 

1-199  . (869-019-00061-5) .  35.00 

200-End  . (869-019-00062-3) .  11.00 

20  Parts: 

1-399  . (869-0 1 900063-1 ) .  1 9.00 

400-499  . (869-019-00064-0) .  31 .00 

500-End  . (869-019-00065-8) .  30.00 


21  Parts: 

1-99 . 

100-169  .. 
170-199  .. 
200-299  .. 
300-499  .. 
500-599  .. 
603-799  .. 
800-1299 
1300-End 


22  Parts: 

1- 299  . (869-019-00075-5) .  30.00 

300-End  . (869-019-00076-3) .  22.00 

23  . (869-019-00077-1) .  21.00 

24  Parts: 

0-199  . (869-019-00078-0) .  38.00 

203499  . (869-019-00079-8) .  36.00 

500-699  . (869-019-00080-1) .  17.00 

700-1699  . (869-019-00081-0) .  39.00 

1700-End . (869-019-00082-8) .  15.00 

25  . (869-019-00083-6) .  31.00 

26  Parts: 

§§  1.0-1-1.60  . (869-019-00084-4) .  21.00 

§§1.61-1.169  . (869-019-00085-2) .  37.00 

§§  1.170-1.300  . (869-019-00086-1) .  23.00 

§§  1 J01-1 .400  . (869-019-00087-9) .  2 1 .00 

§§  1401-1440  . (869-019-00088-7) .  31.00 

§§  1 441  -1 .500  . (869-019-00089-5)  23.00 

§§  1.501-1.640  . (869-019-00093-9) .  20.00 

§§  1.641-1.850  . (86901900091-7) .  24.00 

§§  1.851-1.907  . (869-019^)0092-5) .  27.00 

§§  1.906-1.1000  . (869-0194)0093-3) .  26.00 

§§1.1001-1.1400  . (869019-00094-1) .  22.00 

§§  1.1401-End  . (86901900095-0) .  31.00 

2- 29  . (869019-00096-8) .  23.00 

30-39  . (86901900097-6) .  18.00 

4349  . (869019-00098-4) .  13.00 

50-299 . (869019-00099-2) .  13.00 

300-499  . (869017-001030) .  23.00 

500-599  . (86901900101-8)  ......  6.00 


(869019000664) .  15.00 

(86901900067-4) .  21.00 

(86901900068-2) .  20.00 

(86901900069-1) .  6.00 

(869019000734) .  34.00 

(86901900071-2) .  21.00 

(86901900072-1) .  8.00 

(86901900073-9) .  22.00 

(86901900074-7) .  12.00 


Revision  Oats 


Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 


Jon.  1, 1993 
Jan.  1,  1993 
Jon.  1,  1993 


Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 


Apr,  1,  1993 
June  1.  1993 
June  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 


Apr.  1,  1993 
Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
4Apr.  1,  1990 
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TKI*  Stock  Numbor  Prtco  Ravision  Data 

600-End  . (869-019-00102-6) .  8.00  Apr.  1,  1993 

27  Parts: 

1-199  . (869-019-00103-4) .  37.00  Apr.  1,  1993 

200-End  . (869-019-00104-2) .  11.00  »Apf.  1,  1991 

28  Parts: . 

1-42  . (8694)19-00105-1) .  27.00  July  1, 1993 

43-end . (869-019-00106-9)  .  21.00  July  1, 1993 

29  Parts: 

0-99  . (869-019-00107-7) .  21.00  July  1, 1993 

100-499  . (869-0194)0108-5) .  9.50  July  1,  1993 

500-899  . (869-019-00109-3) .  36.00  July  1.  1993 

900-1899  . (869-019-00110-7) .  17.00  July  1,  1993 

1900-1910  (§§1901.1  to 

1910.999) . (869-019-00111-5) .  31.00  July  1. 1993 

1910  (§§1910.1000  to 

end)  . (869-0194)0112-3) .  21.00  July  1,  1993 

191 1-1925  . (869-019-001 13-1) .  22.00  July  1,  1993 

1926  . (869-017-00112-1) .  14.00  July  1,1992 

1927-End . (869-017-00113-9) .  30.00  July  1,  1992 

30  Parts: 

1-199  . (869-019-00116-6) .  27.00  July  1, 1993 

20(W99  . (869-019-00117-4) .  20.00  July  1,  1993 

700-End  . (869-019-00118-2) .  27.00  July  1,  1993 

31  Parts: 

0-199  . (869-0194)0119-1) .  18.00  July  1.  1993 

200-End  . (86W)19-00120-4) .  29.00  July  1,  1993 

32  Parts: 

1-39,  Vol.  1 .  15.00  ajuly  1,1984 

1-39,  Vol.  II .  19.00  ajuly  1,1984 

1-39,  Vol.  Ill .  18.00  a  July  1,  1984 

1-190  . (8694)194)0121-2) .  30.00  July  1,  1993 

191-399  . (869-019-00122-1) .  36.00  July  1,  1993 

400-629  . (869-019-00123-9) .  26.00  July  1,  1993 

630-699  . (869-019-00124-7) .  14.00  ‘July  1,  1991 

700-799  . (869-019-00125-5) .  21.00  July  1,  1993 

800-End  . (869-019-00126-3) .  22.00  July  1,  1993 

33  Parts: 

1-124  . (869-019-00127-1) .  20.00  July  1,  1993 

125-199  . (869-019-00128-0) .  25.00  July  1,  1993 

200-End  . (869-019-00129-8) .  24.00  July  1, 1993 

34  Parts: 

1-299  . (869-0194)0130-1) .  27.00  July  1,  1993 

300-399  . (869-0194)0131-0) .  20.00  July  1,  1993 

4004nd  . (869-019-00132-8) .  37.00  July  1,  1993 

35  . (869-019-00133-6) .  12.00  July  1, 1993 

36  Parts: 

1-199  . (8694)19-00134-4) .  16.00  July  1,  1993 

200-End  . (869-0194)0135-2) .  35.00  July  1, 1993 

37  . (869-019-00136-1) .  20.00  July  1, 1993 

38  Parts: 

0-17  . (869-019-00137-9) .  31.00  July  1,  1993 

18-End . (8694)19-00138-7) .  30.00  July  1, 1993 

39  . (8694)19-00139-5) .  17.00  July  1,  1993 

40  Parts: 

1-51  . (869-017-00138-4) .  31.00  July  1,  1992 

52  . (869-017-00139-2) .  33.00  July  1,  1992 

*53-59  . (869-019-00142-5) .  11.00  July  1,  1993 

61-80  . (869-017-00141-4) .  16.00  July  1,  1992 

81-85  . (869-017-00142-2) .  17.00  July  1,  1992 

86-99  . (8694)17-00143-1) .  33.00  July  1, 1992 

100-149  . (869-017-00144-9) .  34.00  July  1,  1992 

150-189  . (869-017-00145-7) .  21.00  July  1,  1992 

190-259  . (869-019-00149-2) .  17.00  July  1,  1993 

260-299  . (869-0174)0147-3) .  36.00  July  1,  1992 

300-399  . (869-017-00148-1) .  15.00  July  1,  1992 

400-424  . (869-017-001494)) .  26.00  July  1,  1992 

425-699  . (869-0174)0150-3) .  26.00  July  1,  1992 

700-789  . (869-017-00151-1) .  23.00  July  1,  1992 

790-End  . (869-017-00152-0) .  25.00  July  1, 1992 


TWa  Stock  Number  Price  Revision  Data 

41  Chapters: 

1.1- 1  to  1-10  .  13.00  3Julyl,'1984 

1. 1- 11  to  Appendix,  2  (2  Reserved) .  13.00  sjuly  1, 1984 

y-6 .  14.00  3July  1,  1984 

7  . 6.00  3July  1,  1984 

8  .  4.50  3July  1,  1984 

9  .  13.00  3July  1,  1984 

10-17  .  9.50  3Juty  1,  1984 

18,  Vol.  I,  Ports  1-5  .  13.00  3ju|y  i,  1934 

18.  Vol.  II,  Ports  6-19  .  13.00  3  July  1, 1984 

18,  Vol.  Ill,  Ports  20-52  .  13.00  3 July  l,  1984 

19- 100  .  13.00  3July  1,  1984 

1-100  . (869-019-00156-5) .  10.00  July  1,  1993 

101  . (869-019-00157-3) .  30.00  July  1.  1993 

102-200  . (869-019-00158-1) .  11.00  ‘July  1.  1991 

201-End  . (869-019-00159-0) .  12.00  July  1,  1993 

42  Parts: 

1-399  . (869-017-00157-1) .  23.00  Oct.  1,  1992 

400-429  . (8694)17-00158-9) .  23.00  Oct.  1.  1992 

430-End  . (869-017-00159-7) .  31.00  Oct.  1,  1992 

43  Parts: 

1-999  . (8694)17-00160-1) .  22.00  Oct.  1,  1992 

1000-3999  . (869-017-00161-9) .  30.00  Oct.  1,  1992 

4000-End . (869-017-00162-7) .  13.00  Oct.  1.  1992 

44  . (869-017-00163-5) .  26.00  Oct.  1,  1992 

45  Parts: 

1-199  . (869-017-00164-3) .  20.00  Oct.  1,  1992 

200499  . (869-017-00165-1) .  14.00  Oct.  1,  1992 

•500-1199  . (869-019-00169-7) .  30.00  Oct.  1,  1993 

1200-End . (869-017-00167-8) .  20.00  Oct.  1,  1992 

46  Parts: 

1-40  . (869-017-00168-6) .  17.00  Oct.  1,  1992 

41-69  . (869-017-00169-4) .  16.00  Oct.  1,  1992 

*70-89  . (869-019-00173-5) .  8.50  Oct.  1,  1993 

90-139 . (8694)17-00171-6) .  14.00  Oct.  1,  1992 

140-155  . (869-017-00172-4) .  12.00  Oct.  1,  1992 

156-165  . (869-017-00173-2) .  14.00  aoct.  1,  1991 

166-199  . (869-0174)0174-1) .  17.00  Oct.  1,  1992 

200499  . (869-017-00175-9) .  22.00  Oct.  1,  1992 

500-End  . (869-017-00176-7) .  14.00  Oct.  1,  1992 

47  Parts: 

0-19  . (869-017-00177-5) .  22.00  Oct.  1,  1992 

20- 39  . (869-017-00178-3) .  22.00  Oct.  1,  1992 

•40-69  . (869-0194)0182-4) .  14.00  Oct.  1,  1993 

70-79  . (869-0174)0180-5) .  21.00  Oct.  1,  1992 

80-End . (869-017-00181-3) .  24.00  Oct.  1,  1992 

48  Chapters: 

1  (Ports  1-51)  . (869-017-00182-1) .  34.00  Oct.  1,  1992 

1  (Ports  52-99)  . (869-017-001834)) .  22.00  Oct.  1,  1992 

2  (Ports  201-251) . (869-017-00184-8) .  15.00  Oct.  1,  1992 

2  (Ports  252-299) . (869-017-00185-6) .  12.00  Oct.  1,  1992 

3-6  . (869-017-00186-4) .  22.00  Oct.  1,  1992 

7-14  . (8694)17-00187-2) .  30.00  Oct.  1,  1992 

15-28  . (869-017-00188-1) .  26.00  Oct.  1,  1992 

29-End  . (869-017-00189-9) .  16.00  Oct.  1,  1992 

49  Psrtsr 

1-99 . (869-017-00190-2) .  22.00  Oct.  1, 1992 

100-177  . (8694)17-00191-1) .  27.00  Oct.  1.  1992 

178-199  . (869-017-00192-9) .  19.00  Oct.  1,  1992 

200-399  . (869-017-00193-7) .  27.00  Oct.  1,  1992 

400-999  . (8694)17-00194-5) .  31.00  Oct.  1,  1992 

1000-1199  . (869-017-00195-3) .  19.00  Oct.  1,  1992 

1200-End . (869-017-00196-1) .  21.00  Oct.  1,  1992 

50  Parts: 

1-199  . (8694)17-00197-0) .  23.00  00.1,1992 

200-599  . (869-017-00198-8) .  20.00  Oct.  1,  1992 

600-End  . (869-017-00199-6) .  20.00  Oct.  1,  1992 

CFR  index  ond  Findings 

Aids . (869-019-00053-4) .  36.00  Jan.  1,  1993 

Complete  1994  CFR  set .  829.00  1994 
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Thl*  Stock  Numbor  Prtc*  Revision  Date 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) .  188.00  1991 

Complete  set  (one-time  moSing) . 188D0  1992 

Complete  set  (one-time  mcding) .  223.00  1993 

Subscription  (mailed  os  issued)  .  244D0  1994 

lndivid"ai  copies .  2.00  1994 


<  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  os  a  permotrent  reference  source. 

2The  July  1,  1985  edition  of  32  CFR  Parts  1-169  contains  a  note  only  for 
Pats  1-39  inclusive.  Fa  the  ful  text  of  the  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  pots. 

»The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
fa  Chapters  1  to  49  inclusive.  Fa  the  full  text  of  procurement  regulations 
in  Choptas  1  to  49,  consr4t  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

4  No  amendments  to  this  vaume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1993.  The  CFR  volume  Issued  AprI  1,  1990,  should  be 
retained. 

sNo  amendments  to  this  volume  were  aorDulgated  during  the  period  Apr. 
1,  1991  to  Ma.  31,  1993.  The  CFR  volume  issued  April  I.  1991,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30,  1993.  The  CFR  volume  issued  July  1, 1991,  should  be  retained. 

^No  amendments  to  this  volume  were  aomulgated  during  the  period  October 
1,  1991  to  Septemba  30,  1992.  The  CFR  volume  issued  October  1,  1991,  should 
be  retained. 


Order  Now! 


The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive, 
branches.  It  also  Includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  Is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 

Government  Manual  ' 

1993/94 

Superintendent  of  Documents  Publications  Order  Form 


Ordef  Processing  Code: 

♦6395 


Charge  your  order.  SHKIpHHin] 
It's  easy! 

To  fax  your  orders  (202)  512-2250 


□  YES  ,  please  send  me _ copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 


The  total  cost  of  my  order  is  $ , 

(Company  or  personal  name) 

(Additional  address/attention  line) 


(Street  address) 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 
(Purchase  order  no.) 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  — 

□  VISA  □  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  signature)  (R®''  s 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 
Presidents 
of  the 

UnHed  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 

1983 

(Book  I) . 

.$31.00 

1983 

(Book  II) . 

.$32.00 

1984 

(Book  I) . 

.$36.00 

1984 

(Book  II) . 

.$36.00 

1985 

(Book  I) . 

.$34$0 

1905 

(Book  II) . 

.$30.00 

1906 

(Book  I) . 

.$37.00 

1980 

(Book  II) . 

.$35$8 

1987 

(Book  I) . 

.$33$0 

1987 

(Book  II) . 

.$35  JO 

George  Bush 

1089 

(Bo<dc  I) ................ 

....$38.08 

1988 

(Book  n) _ 

.~.~t48J8 

1900 

(Book  I) _ 

-.,$41  JO 

1900 

(Book  n) - 

...$41J0 

1991 

(Book  I) . 

...$41.00 

1991 

(Book  II) . 

....$44.00 

1992 

(Book  I) . 

. $47.00 

1988 

(Book  I) . .$39.00 

1008-89 

(Book  n) - $384» 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

-  A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Fede^ai 
agencies  prepare  docuntents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  char^ges  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  PuMfcatfon  Order  Form 


Order  processing  code:  *5133 


□  yes, 


please  send  me  the 


foUowipg  indicated  pubbcadoos: 


To  In  your  orders  end  InquMee— <202)  S12>22S0 


_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  eKh.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  2S%. 

All  prices  include  regular  domestic  postage  and  hendling  arid  are  aabject  to  change. 


PlesM  Type  or  Print 

2 _ 

(Compcny  or  personal  name) 

(Additioeal  addma/attentkm  line) 


(Street  address) 


5.  Please  choose  method  of  payment: 

O  Chedk  payiMc  to  the  Superimendent  of  Docoments 

.  O  <3«Dq»sil  Account  I'  ri  I  I  f  ri-n 

O  VISA  or  MasterCard  Account 

r  i  riTnTT  rT  iiTin~TTTi 


(City,  state.  ZIP  Code)  _  Ihtmk  ytm  Jtr  jomr  9r4trt 

I  I  fCtedil  card  cxpiradon  dele) 

(Daytime  phone  inchidiag  area  code)  ~  _ 

(Signature) 

4.  Matt  lb:  New  Orders.  Supointendent  of  Documents,  PO.  Box  371954.  Pittsburgh.  RA  1S2S0-79S4 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^proval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows; 


Order  Processing  Code: 

*  6216 


Charge  your  order. 

Its  Easyf 

lb  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

[H  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  I  I  I  i-n 
□  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Uptime  phone  including  area  code) 


MIN 

M  1  1  M  M  M  M  M  M 

1  1  1  I  1  rCredit  card  expiration  date) 

Thank  you  for 
your  order! 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


(Authorizing  Signature)  C'** 

Mail  To:  New  Orders,  Superintendent  of  Documents 
FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 


1973-1985 


A  Research  Guide 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


(Mb  tacMtig  OtdK 

*6962 

Please  lype  or  Print  (Form  is  aligned  for  typewriter  use.) 


Charge  your  order. 

It8  easy! 


To  fax  your  orckn  uad  fai^pdrics— CM2)  SXl-t2Sa 


Prices  include  tegular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 


Information  Desk  at  202 -7B3- 3238  to  verify  prices.  International  custcmiers  i^ease  add  25%. 


(Company  or  personal  name)  (Please  type  or  print) 

(Additional  address/attention  liii^ 

(Street  address)  ~~~  ] 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 

[Z1  GPO  Deposit  Account _ I  I  I  1  l~l  I 

CD  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


Mail  order  to: 

New  Orders,  Superintendeot  of  Documents 
RO  Box  371954,  Pittsburgh,  Vk  15250-7954 


(Credit  card  expiration  date)  Thank  you  for  your  order! 


(Signature) 


Rn»-92 


Printed  on  recycled  paper 
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